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CURRENT EVENTS. 





CLEVELAND Datrty Court Recorp. — 
Another venture called a daily court record 
comes to us from Cleveland, Ohio. Like 
most of the journals of this class, it is filled 
with records of the proceedings of the local 
courts and local news of interest to the pro- 
fession, with a few judicial decisions printed 
in full. 





Not Wirnour Honor Save IN HIS OWN 
Country. — Prof. Holtzendorf, of Munich, 
has written to David Dudley Fteld to the ef- 
fect that Mr. Field’s Civil Code, which has 
been twice passed by the Legislature of New 
York and defeated by governors’ vetoes, and 
once defeated of passage, ‘‘constitutes one 
of the best specimens of civil legislation ob- 
tainable in the present age of judicial knowl- 
‘ edge.’’ Verily, a prophet is not without hon- 
or save in his own country. 





How JupGes DisaGrer.—A remarkable in- 
stance of how judges disagree has lately been 
furnished by the decision of the court of 
Common Pleas of Hamilton County, Ohio, in 
a case where the assistant prosecuting at- 
torney was prosecuted for neglect of his offi- 
cial duty. The court decided that he had not 
been sufficiently remiss in his duty to justify 
his dismissal. According to the Cincinnati 
Law Bulletin, the majority of the judges said 
that his conduct was injudicious ; two of them 
said that it called for censure, and one of 
them said that it was deserving of the high- 
est praise. 


— 


How to Lose Susscripers.—The Law Rec- 
ord (Cincinnati), contains a little squib under 
this heading, which would make a good addi- 
tion to the fund of information about how to 
conduct a law journal, contained in our re- 
cent ‘Thanksgiving Offering.’’ It says: 


Vol. 22.—No. 8. 





“It is of course not a difficult matter to 
obtain subscribers to to a law journal, 
but when it comes to losing them it will 
be found no light task.. We think, how- 
ever, we have hit upon a plan which will ac- 
complish the long desired result. We will 
charge our legal contemporaries nothing for 
the disclosure of the modus operandi, which 
is as follows: If the subscriber to be dropped 
should have a brother on the Bench, take the 
first reasonable opportunity to criticise his 
judicial conduct or opinions. We lately 
found it operating to a charm in consequence 
of our incidental reference to Judge Follett 
in the article on Judge Atherton in our De- 
cembernumber.’’ We have lost several sub- 
scribers by the candid criticism of judicial de- 
cisions and of the conduct of members of the 
profession, in cases where such conduct had 
become a public matter, as in the case of a 
member of the Cincinnati bar who under- 
went a trial for unprofessional conduct and 
was acquitted. But our experience has been 
that while the law journal which pursues a 
courageous course, having in view the good 
of the profession and of the public, will oc- 
casionally lose subscribers in this way, it will 
in the end gain several for every one it loses. 





A BisnHop PLEADING FOR THE ABOLITION OF 
Oatus.—In the January number of the Con- 
temporary Review, the Bishop of Peterbor- 
ough has an article in which he pleads strong- 
ly, upon every ground, moral, religious and 
political, for the abolition of all oaths except 
those required in judicial proceedings. The 
article is worthy of attentive and considerate 
study. Why he should make an exception in 
favor of judicial oaths does not very clearly 
appear, since there are a great number of 
persons upon whose conscience an oath ad- 
ministered in judicial proceedings has no ad- 
ditional binding effect; and the question is 
whether, for this reason, suitors shall be de- 
prived of the benefit of their testimony, and 
whether they shall be deprived of the right 
to protect their lives, their liberties and their 
property by their own testimony, which is 
accorded to every other citizen. Must men 
believe that the moon is a big, round new 
cheese floating through the air, in order to be 
able to tell the truth? 
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A Goop Scneme.—The West Publishing 
Co., St. Paul, has entered upon the scheme 
of issuing a monthly index to their whole 
system of reporters, the same to be furnished 
free to subscribers to the whole system. The 
first number has come to hand. It is pre- 
pared by Albert B. Guilbert, and the work 
seems to be well done. It embraces in all 
forty-four pages of matter in small type, and 
tells a striking story about the great mass of 
case law and the numerous annotations which 
are furnished by the six ‘‘reporters’’ which 
are issued by this company. From one of 
the publishers’ notes in this index, we learn 
that the Massachusetts State Reporter, acting 
under the advice of Little, Brown & Co., is 
still holding out in his refusal to allow the 
decisions of that court to be copied for pub- 
lication, except in the authorized series of 
reports edited by him; that Messrs. Banks & 
Bros., of New York, the present publishers 
of the Connecticut reports, have persuaded 
the reporter of that State to refuse to allow 
copies to be taken for publication; and that 
the same publishers have petitioned the Su- 
preme Court of Iowa for an order to restrain 
the clerk from allowing the West Publishing 
Company to have copies of the opinions of 
the Supreme Court of Iowa for publication 
in the Northwestern Reporter. It ought to 
be stated that, so far, all of these applica- 
tions are in jieri, and that no court has yet 
loaded itself with the unparalleled shame of 
prohibiting the publication of its own deci- 
sions. The legal profession ought to remem- 
ber the publishers who take this stand against 
the general publication of the opinions of the 
courts. 

P. S. Since writing the above, we learn 
from the Albany Law Journal that the Mas- 
sachusetts court has sustained Little, Brown 
& Co.; but as the decision itself is withheld 
from general publication under the rule which 
is declared therein, we cannot state upon 
what grounds it proceeds. 








NOTES OF RECENT DECISIONS. 





Triats. [Misconpuct or Counset.] Use 
or A DiaGram in Cosine ArGumMEeNT.—In 
Rogers v. Kendrick,’ in the Supreme Court of 


12 Eastern Repr., 742. 





New Hampshire, which was an action of tres- 
pass quare clausum fregit, the plaintiff’s 
counsel, in his closing argument, was allowed 
to use as a ‘‘chalk’’ a diagram, then for the 
first time exhibited. It was held that this 
raised no question of law which could be re- 
viewed on appeal. ‘‘The propriety of the 
objective illustration and the justice of the 
defendant’s having an opportunity to reply, 
if he was surprised (the plaintiff’s right to 
finally reply being maintained), were ques- 
tions of fact to be determined at the trial.’’ 





MoneY HAD AND RECEIVED—ACTION TO 
Recover Monry CoLLecTeD UNDER A JUDG- 
MENT WHICH IS SUBSEQUENTLY REVERSED ON 
Error.—In Crane v. Runey, decided in the 
United States Circuit Court for the District 
of Oregon on Jan. 18th, Mr. District Judge 
Deady states and applies the rule that where 
money is received on an erroneous judgment 
by aparty thereto, the law, on a reversal of 
the same, raises an obligation against such 
party, to restore the amount, which obliga- 
tion may be enforced by an action, as for 
money had and received to the use of the 
plaintiff therein. In giving his opinion, the 
learned judge states the practice thus: ‘‘At 
one time it was the practice to obtain this re- 
stitution, either by a writ of restitution when 
the record showed what had been lost or 
what money had been paid, and in other 
cases by a scire facias quare restitutionem non 
issued out of the court where the judgment 
was given. But with the growth of the action 
for money had and received, these proceed- 
ings fell into disuse, and the obligation to 
restore has long since been enforced by ac- 
tion. And under the code there is no other 
remedy that [am aware of.’’? The case un- 
der which the money was collected was a suit 
to enforce a mechanic’s lien. Besides the 
parties to the contract, others who had liens 
on the same property were made defendants, 
and the court, by its decree, directed a sale 
of the property and a distribution of the pro- 
ceeds among the parties, postponing the pay- 
ment of the plaintiff’s claim to that of the 


2 Bank of U.S. v. Bank of Washington, 6 Pet., 17, 
19; Clark v. Pinney, 6 Cow., 299. Andsee Yates v. 
Joyce, 11 John., 140; Hoxter v. Poppleton, 9 Or., 482; 
Rap. & Law. Dic., Restitution, scire facias. 
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defendant. This portion of the decree the 
Supreme Court, on appeal taken after the 
confirmation of the sale and the distribution 
of the proceeds, reversed, and also ordered a 
resale. Upon these facts it is now held by 
Mr. District Judge Deady that on the rever- 
sal of the erroneous decree, the defendant, in 
contemplation of law, held the money wrongly 
received by him thereon for the use and benc- 
fit of the plaintiff, to whom it should have 
been originally adjudged and paid, and that 
he might maintain an action to recover the 
same as for money had and received to his 
use; and the order of resale did not limit or 
affect his right in this particular. 





Triats. [Verpict.] RecOMMITTING TO 
Jury To Correct Mistake.—In Dearborn v. 
Newhall,® before the Supreme Court of New 
Hampshire, two days after a verdict had been 
returned in a civil case, and after both of the 
opposing counsel had left town, one of the 
jurors discovered that a mistake had been 
made in the verdict. The court thereupon 
re-assembled the jury and directed them to 
retire and correct their verdict, if they had 
‘made the supposed mistake. They did so; 
judgment was rendered on the second ver- 
dict, and the defendant excepted. It was 
held that in this there was no error. In giv- 
ing the opinion of the court Doe, C. J., said: 
‘*In some jurisdictions a recorded verdict can- 
not be amended by the jury after their separ- 
ation; but in this State different practice 
prevails. The error in this case could he 
corrected, whether the verdict had or had 
not been recorded, and whether the jury had 
orhad not reported. The expiration in- 
creased the danger of wrong being done by 
their amendment of the verdict. The in- 
creased danger raised the question whether 
justice required a recommittal of the 
ease for reconsideration, and when, on 
reconsideration, the verdict was amended, 
thee was a question whether justice 
required a judgment on the amended 
verdict. Both questions were matters of fact 
to be determined at the trial term. The 
court could inquire of the jury touching their 


32 Eastern Repr. 742. 
4 Nims v. Bigelow, 44 N. H. 376; Dalrymple v. Wii- 
liams, 63 N. Y. 361; 





verdict, and the grounds upon which they 
proceeded, for the purpose of ascertaining 
whether the case had been properly tried.® 
The inquiry could be made after the jury, 
being discharged from the case, had separ- 
ated.© The reason for making the inquiry 
did not suspend either the power of inquiry, 
or the power of recommitment. Foran im- 
material reason, a proper inquiry was made; 
upon proper answers the case was properly 
recommitted; and by the correction of an 
undoubted and natural mistake, justice was 
legally done. The recording of an erroneous 
verdict, award or judgment does not neces- 
sarily render all its errors incurable; and 
the separation of jurors, referees, or other 
judges, does not necessarily disable them to 
undo the injustice of such a mistake as the 
jury fell into in this case.’’? 





ProuteiTory Liquor Laws. [ConstiruTion- 
AL Law.] Laws Proureitinc THE Manurac- 
TURE OF INTOXICATING LIQUORS ARE UNCON- 
STITUTIONAL UNLESS COMPENSATION IS MADE TO- 
ExistinG Manuracturers.—In the case of 
the State of Kansas ex rel. etc. v. Walruff, a 
question came before Mr. Circuit Judge 
Brewer, sitting in the Circuit Court of the 
United States for the District of Kansas, 
which has been very considerably mooted for 
some time past, namely, whether a constitu- 
tional amendment or statute which absolute- 
ly prohibits the manufacture of intoxicating 
liquors, without rendering any compensation 
to the owners of existing manufactories 
whose property is thereby destroyed, is val- 
id. The learned judge holds that it is not, 
and delivers an elaborate opinion upon the 
question, which is published in a recent num- 
ber of the Kansas Law Journal,’ and which we 
shall publish soon. Perhaps the syllabus to the 
case as there published, states fairly the scope 
of the decision: ‘‘The prohibitory amend- 
ment to the Constitution of Kansas and the 
laws passed in pursuance thereof, condemn 
and confiscate to public use all property then 


5 Walker v. Sawyer, 13 N. H. 191, 196; Smith vy. 
Powers, 15 Id. 546,563; Johnson v. Haverhill, 35 Id. 
74, 87. 

6 Clough v. Clough, 26 N. H. 24. 

7Asto the amendment of verdicts, see 20 C. L. J. 
145; 22 C. L. J. 103. 

8 2Kan. L. J. 405. 
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in use for the manufacture of the prohibited 
articles, and, having failed to provide com- 
pensation therefor, are in violation of the 
Fourteenth Amendment of the Constitution 
of the United States, as taking property with- 
out due process of law.’’ It ought to be 
noted that the language of the amendment is 
not confined to a taking of property, such as 
the condemnation of private property for 
public use, but it is broader—it states a more 
general rule of right in the following lan- 
guage: ‘‘Nor shall any State deprive any per- 
son of life, liberty, or property, without due 
process of law.’’ The State in this case does 
not take the distillery or brewery for public 
use, but it substantially deprives the owner of 
it by denying to him the right to use it for 
the purpose for which it was created. In other 
words, the State confiscates a species of prop- 
erty which came into existence in a lawful 
manner, and under the full protection of the 
laws which existed when it was created, with- 
out yielding to the owner any compensation 
therefor ; and this upon a mere change in its 
policy with reference to the existence of such 
property. The question involved in this de- 
cision is a very large one, and no settled 
opinion will be formed concerning it until it 
shall have been passed upon by the Supreme 
Court of the United States. The clause of 
the Federal Constitution referred to intro- 
duces no new principle of right into Ameri- 
can jurisprudence, but it merely enjoins, by 
a mandatory ordinance upon the States, what 
most of the Constitutions of the States enjoin 
upon their own legislatures. The question 
remains, after all, what is meant by the 
words ‘‘due process of law.’’ Mr. Circuit 
Judge Brewer acknowledges, as other emi- 
nent judges have done, that it is a term 
which e&capes definition, and that each par- 
ticular case rests largely upon its own facts 
and relations. If the question is thoroughly 
looked at in all its bearings, the mind can 
come to this conclusion only: that in our 
American system of jurisprudence process of 
law is not ‘‘due’’ when the judge thinks it is 
not ‘‘due,’’ although the legislature may be of 
the contrary opinion. In fine, the conclusion 
is this: that the judicial courts have and ex- 
ercise the power of setting aside acts of leg- 
islatures upon this ground, when they are so 
unreasonable and so palpably against right, 





that the judges feel at liberty to say that they 
involve a deprivation of life, liberty or prop- 
erty without due process of law. 





StatTuTe oF Fraups. [AGREEMENT NOT TO 
BE PERFORMED WITHIN A YEAR.] ConTRACT 
FOR EMPLOYMENT NOT TO BE PERFORMED 
Wiruin A YEAR VOID WHEN SIGNED By Em- 
PLOYER ONLY.—In Wilkinson v. Heavenrich® 
the Supreme Court of Michigan hold that a 
contract in writing for services for a term ex- 
ceeding one year, at a stipulated salary, 
signed by the employer only, and containing 
no promise on the part of the employee to 
perform such services, is void, and the em- 
ployee cannot recover if discharged before 
the expiration of the term. In giving the 
opinion of the court Champlin, J., says: 
‘*The conflict of authority upon questions of 
the kind raised upon this record is truly be- 
wildering, and the cases are incapable of be- 
ing reconciled with each other; a large and 
respectable class holding that a contract 
which the statute of frauds declares shall not 
be valid unless in writing, and signed by the 
party to be charged therewith, need only be 
signed by the party defendant in the suit, 
and that it is no objection to maintaning such 
suit, and recovering upon such contract, that 
the other party did not also sign, and was 
not bound by its terms.” Another and equally 
respectable class of jurists hold that, unless 
the party bringing the action is bound by the 
contract, neither is bound, because of the 
want of mutuality." I shall not attempt a 
reconciliation when reconciliation is im- 
possible; but as the question is new 
in this State, the court is left to 
adopt such view as appears to rest upon 
principle. It is a general principle in the law 
of contracts, but not without exception, that 


926 N. W. Repr. 139. 

w2 Kent, Comm. 510; 2 Starkie Ev. 614; Smith’s 
Appeal, 69 Pa. St. 481; Tripp v. Bishop, 56 Pa. St. 428; 
Perkins v. Hadsell, 50 Ill. 217; Old Colony R. Corp. v. 
Evans, 72 Mass. 31; Williams v. Robinson, 73 Me.-186. 

1! Lees v. Whitcomb, 14 E. C. L. 572; Sykes v. Dixon, 
36 E. C. L. 366; s. c. 9 Adol. & E. 698; Krohn v. 
Bantz, 68 Ind. 277; Stiles v. McClellan, 6 Colo. 89. 
And see, also, as bearing upon the question, Hall v. 
Soule, 11 Mich. 496; Scott v. Bush, 26 Mich. 418; Liddle 
v. Needham, 39 Mich. 147: McDonald v. Bewick, 51 
Mich. 79; s. c. 16 N. W. Rep. 240; The cases above 
cited are not intended to be exhaustive on either side 
of the proposition. 
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an agreement entered into between parties 
competent to contract, in order to be binding, 
must be mutual; and this is especially so 
when the consideration consists of mutual 
promises. In such cases, if it appears that 
the one party never was bound on his part to 
do the act which forms the consideration for 
the promise of the other, the agreement is 
void for want of mutuality.” Such was the 
ease here. The consideration consisted of 
mutual promises of the parties, not to be per-. 
formed within a year from the making there- 
of. The defendants’ promise was in writing, 
and signed by them; but the plaintiff’s pro- 
mise does not appear in the writing signed by 
the defendant, nor was any note or memoran- 
dum made and signed by him promising to 
labor for defendants three years or any 
length of time. Plaintiff was never bound by 
the agreement. There never was, then, any 
consideration to support defendants’ pro- 
mises. The agreement was void for want of 
mutuality. The plaintiff was under no legal 
obligation to work for defendants a moment 
longer than he chose, and the defendants 
were under none to keep him in their employ- 
ment. The plaintiff could neither revive nor 
make a contract with defendants after he 
.was discharged by them without their consent 
and concurrence. ‘The letter written after he 
was discharged was of no ayvail.’’ The 
learned editor of the Northwestern Reporter 
adds in a note the following observation on 
the point above ruled: *‘Under that section 
of the statute of frauds which provides that 
‘no action shall be brought upon any agree- 
ment that is not to be performed within one 
year from the making thereof,’ are included 
only such contracts as cannot be performed 
within one year on either side.’’™ 


2 Hopkins y. Logan, 5 Mees. & W. 241; Dorsey v. 
Packwood, 12 How. 126; Ewins vy. Gordon, 49 N. H. 
444; Hoddeston Gas Co. v. Haselwood, 6 C. B. (N. 5S.) 
239; Souch y. Strawbridge, 2 C. B. 808; Callis v. 
Bothamly, 7 Wkly. -R. 87; Sykes v. Dixon, 9 Adol. & 
E. 693; Add. Cont. § 18; Pars. Cont. § 449; Utica, ete., 
R. Co. y. Brinckerhoff, 21 Wend. 139; Lester v. Jewett, 
12 Barb. 502. 

13Smalley v. Greene (Iowa.) 3 N. W. Rep. 78; 
Donellan v. Read, 3 Barn. & Adol. 899; Bracegirdle v. 
Heald, 1 Barn. & Ald. 722; Houghton v. Houghton, 14 
Ind. 505; Cherry v. Heming,4 Exch. 631; Haugh vy. 
Blythe, 20 Ind. 24; Travis v. Myers, 67 N. Y. 542; 
Linscott vy. McIntire, 15 Me. 201; Cole v. Singerly, 60 
Md. 348; Sutphen v. Sutphen, 30 Kan. 510; s. c. 2 Pac. 
Rep. 100. 








PROOF REQUIRED OF PROPONENT, 
BENEFICIARY, OR WRITER OF A 
WILL. 


What is the nature and degree of proof re- 
quired by the courts to establish a will where 
the proponent thereof is its writer or chief 
beneficiary ? 

In cases in which this question occurs, ap- 
plication is often made, or attempted, of the 
maxim, ‘‘Qui se scripsit haerebem,’’ derived 
from the civil law, wherin the right of testa- 
mentary disposition is very different from 
our law. This difference it is important to 
note and keep in mind. 

By the civil law if a person wrote a will in 
his own favor, the will was void whether the 
testator knew its contents or not.! 

The law of England and this country is 
different. Under it the power of testament- 
ary disposition (subject to rights of dower and 
creditor) is absolute. Here a man may do 
what he will with his own. His contractual 
and testamentary powers rest upon the same 
grounds; are equally binding and extensive, 
and both spring from that absolute and ex- 
clusive dominion over his own which the law 
wisely gives to each man—and to such an ex- 
tent that, not only may he control it during 
his life, but after his death its disposition 
must follow his properly expressed direc- 
tions.” 

A man’s valid contracts, wisely or unwise- 
ly, reasonably or capriciously made, the 
courts are in duty bound to uphold and en- 
force. Equally binding and far more solemn 
and sacred is their duty to sustain and ef- 
fectuate his will.’ 

There is no action ‘‘de inofficio testamento,”’ 
either common law or statutory, nor does the 
doctrine of the ‘‘inofficious testament’’ apply 
strictly in our law. 

The ‘‘inofficiousness’’ of a testament does 
not avoid it, but is an index of fraud or a 
suspicious circumstance upon the issue ‘‘de- 
visavit vel non,’’ and nothing farther.‘ 


1 Dig. Lib. 48 t. 10, S. 15, and Lib. 34, t. 8. 

2“"Whosoever may make a contract may make a 
will.” Fraser v. Jennison, 42 Mich. 206; s. c., 3 N. W. 
R. 902. 

3 Bush v. Bush, 9 Pa. St. 260; Van Allst v. Hunter, 5 
Johns. Ch. 148; Fraser v. Jennison, 42 Mich. 206; 
Dodge v. Williams, 46 Wis. 90. 

41 Redfield on Wills, Chap. 4, par. 2. 
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Courts are not to pass upon the justness, 
reasonableness or propriety of wills.6 That 
is the testator’s exclusive right and privilege.® 
Neither may they make any man’s will, nor 
break it, being made.’ Their duty is to con- 
strue, uphold and enforce wills, and be- 
yond this they may not go. 

‘*Breaking a will is very much like making 
one,’’ and ‘‘courts have no more authority to 
make wills for the dead, than contracts for 
the living.’’® The issue herein raised, naked 
and single, is but rarely presented for adju- 
dication. ‘Usually it is combined with those 
of force, fear, fraud, coercion, undue influ- 
ence, or defective testamentary capacity. 
Sometimes with one or more, and sometimes 
with all of them. And here we may remark 
that the maxim *‘Qui facit per alium, facit 
per se,’’ is herein strictly fit and proper,® and 
rigorously applied by the courts to the end 
that justice may not miscarry, and that the 
crafty may not gather thrift from the cun- 
ning use of innocent agents. 

The text writers lay down the law forcibly 
and distinctly that, under such circumstances, 
the proponent must, at his peril, remove the 
burden and suspicion thus cast upon him, by 
competent, sufficient, and satisfactory evi- 
dence. 

‘*A suspicion is justly entertained of a will 
conferring large benefits on the person by 
whom or by whose agent it was prepared, but 
if seems that this suspicion goes no further 
than to necessitate somewhat stricter proof 
as to the testator’s capacity, though not to 
the contents of the will. Such knowledge is 
of course requisite ; but it will be presumed 
if there is no evidence to the contrary, and if 
capacity is duly proved.’’® ‘‘Where the 
party to be benefited by the will, has a con- 
trolling agency in procuring its formal execu- 
tion, it is universally regarded as a very sus- 
picious circumstance and one requiring 
the fullest explanation.”"" ‘‘And this is 


5 Bash v. Bash, 9 Pa. St. 260; Fraser v. Jennison, 42 
Mich. 206; Carpenter v. Calvert, 83 Ill. 62; Tyler v. 
Gardner, 35 N. Y. 615; Jackman’s Will, 26 Wis. 104; 
Clapp v. Fullerton, 24 N. Y. 197; Dodge v. Williams, 
46 Wis. 90. 

SIb. 

TIb. 

8 Dodge v. Williams, 46 Wis. 90. 

® Delafield v. Parish, 25 N. Y. 9; Tyler v. Gardner, 36 
N. Y. 559. 

1 Jarman on Wills, 36. 

1 1 Redfield on Wills, chap. 10, par. 12. 





especially required where the will is drawn 
up at the instance, or in the handwriting of 
a party to be benefitted by it.’’? 

Swinburne speaking hereof says, in his 
usual quaint and pithy manner: ‘‘But, what 
if a will be brought to the sick man, which, 
being read over in his hearing, and he de- 
manded whether the same shall stand for his 
will and testament, answereth yea, and it 
doth not appear whether the same was writ- 
ten and prepared by the direction of the sick 
man, or else of his kinsfolk and friends, 
whether it is to be presumed to have been 
prepared by his directions or by theirs? It 
seemeth, by the sick man, in favor of the tes- 
tament; but when it appeareth, indeed, to 
have been made ready by others, then, al- 
beit the testator, being interrogated do an- 
swer as before, it is presumed, that the ques- 
tion was made by the suggestion or onsetting 
of the executor, and so the testament is not 
good.’’ Thus is the law stated by some of 
the leading text writers. That this state- 
ment of it has been substantially affirmed, by 
the courts, although not, in every instance 
with all the strictness indicated by some of 
the writers, will appear from a glance at 
some of the decided cases. 

In Barry v. Butlin,” the law is so fully and 
clearly stated, and the case has been so often 
approved and followed by the courts of both 
England and this country, that we quote it at 
some length: 

‘*If a party writes or prepares a will under 
which he takes a benefit, that is a circum- 
stance which ought generally to excite the 
suspicion of the court, and calls upon it to be 
vigilant and jealous in examining the evi- 
dence in support of the instrument, in favor 
of which it ought not to pronounce unless the 
suspicion is remeved and it is judicially sat- 
isfied that the paper propounded does ex- 
press the true will of the deceased. It can- 
not be necessary that in all such cases, even 
if testator’s capacity is doubtful, the precise 
species of evidence of the deceased’s knowl- 
edye of the will is to be in the shape of in- 
struction, for, on reading over the instru- 
ment, they form, no doubt the most satisfac- 


12 Id. chap. 4, par. 2. 

18 Swinburne on Wills, part 2, § 25. See also Flood 
on Wills, 400 et seqg.; Walkem on Wills, 150 et seq.; 4 
Burns Eccl. Law. Law. 96. 

14 Barry v. Butlin, 1 Curt. Eccl. R. 637. 
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tory, but they are not the only satisfactory 
description of proof by which the cognizance 
of the contents of the will may be brought 
home to the deceased. The,court would nat- 
urally look for such evidence. In some cases 
it might be impossible to establish a will with- 
out it, but it has no right in every case to re- 
quire it.’’ 

In Darling v. Loveland,” Sir Herbert Jen- 
ner, in delivering the opinion of the prerog- 
ative court, says: ‘‘I never understood the 
doctrine of this court to go beyond this, 
namely : that it is a circumstance which should 
awaken the vigilance and jealousy of the 
court to watch and see whether, by some 
means or other, a knowledge of its contents 
was brought home to the deceased, or it was 
shown that it was the intention of the de- 
ceased to make such a disposition of his prop- 
erty, which the court would accept as suffi- 
cient proof, notwithstanding the drawer of 
the will took a considerable benefit under it. 
I do not understand that there is any tech- 
nical rule which requires proof that a will has 
been read to, or by the deceased, or that it 
was prepared from instructions given by him. 
If satisfied that the instrument contains the 
real intentions of the testator, although there 
is no proof of reading over, and no proof of 


, instructions, it will grant probate of it.’’ 


That this doctrine has been fully approved 
and firmly established by the courts of this 
country will appear by a brief reference to 
some of the cases. 

‘*The strictness of proof required (where 
the writer of the will is chief legatee), is just 
such as will satisfy the jury that the person 
was not imposed upon, but knew that the 
will was in favor of the person who drew it. 
Such proof is supplied by evidence of in- 
structions given to the writer; that the testa- 
tor read over the will, being of sufficient ca- 
pacity to understand what he was reading, or 
by other evidence showing that he knew the 
will was in favor of the writer.’’® 

‘*If the will be drawn up by, or at the sug- 
gestion of the parties interested in its provi- 
sions * * * * the testator might adopt 
such a paper as his will; and if he did it un- 
derstandingly without any undue or improp- 
er influence, and was at the time entirely 


6 2 Curt. Eccl. R. 225. 
% Duffield v. Morris, 2 Harring. (Del.) 384. 





competent to make a will, the mere fact that 
it was not drawn up at his instance and re- 
quest would not of itself render the will 
void.” 

‘‘In our judgment in sucha case (i. e., 
where writer is chief legatee), a jury ought 
to pronounce against the will, unless some 
evidence is adduced to show that testator had 
knowledge of its contents.’’'* ‘‘It is a prin- 
ciple well established that where capacity 
is in any degree doubtful at the time of the 
execution there must be proof of instruc- 
tions or of reading over; the court will not 
presume fraud, it will require strong proof of 
intention.’’* ‘‘If the draftsman of the will 
takes a considerable benefit under it, the tes- 
tament will be viewed with extreme jealousy 
and the jury must in that case be satisfied 
that the testator knew the contents of the 
will. Direct proof is not absolutely neces- 
sary. They may come to this conclusion 
upon circumstantial evidence.’’ * 

‘*The rule of law undoubtedly is that when- 
ever the capacity of the testator, or testatrix 
is, at the time of the execution of the will, 
in any degree doubtful, there must be proof 
of instructions given, or of reading it over.’’™ 

‘In order (in these cases), to show the 
testator knew the contents of the will, it is 
necessary to show that the will was read to or 
read by him, or that he gave instructions for 
such a will, or to prove some fact or facts 
equal to one of these.’”’” ‘‘I have found no 
case in which it is held or even intimated, 
that where there was clear proof of instruc- 
tions, reading over was necessary. They are 
both evidence of the fact that the paper pro- 
pounded is the true will or declaration of the 
testator’s intentions. But either of them will 
suffice if fully and clearly made out.’’ 

‘‘The testimony of an unimpeached impar- 
tial witness, that it (the will) had heen care- 
fully read over to the testator, that he fully 
understood itscontents * * * * would 
seem to leave no doubt that the paper pro- 
pounded was the will of the testator.’’ * 


17 Jones v. Jones, 14 B. Mon. 474. 

18 Patton v. Allison, 7 Hump. (Ten.) 335. 

19 Tompkins v. Tompkins, 1 Bailey (S. C.), 196. 

® Beall v. Mann, 5 Ga. 469. 

21 Harvey v. Anderson, 12 Ga. 76. 

# Hughes v. Meredith, 24 Ga. 329. 

% To same effect is case of Adam’ vy. Adair, 30 Ga. 
102; Boyd v. Boyd, 3 Hill (S. C.), 346. 

* Van Pelt v. Van Pelt, 30 Barb. 134. 
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‘‘Our courts demand satisfactory proof in 
such cases that the party executing the will 
clearly understood and freely intended to 
make that disposition of his property which 
the instrument purports to direct.’’ > * 

Here, as elsewhere, the legal presumptions 
of sanity” and freedom prevail. Neither 
fraud,” nor undue influence will be pre- 
sumed by the court; nor are the strict rules 
of the technically confidential relations ap- 
plicable unless the actual existence of such 
relation is shown, for we apprehend the 
mere relation of testator and draftsman 
or beneficiary is not per se a confidential re- 
lation in its strictly and technically legal 
sense. 


5 Delatield v. Parish, 25 N. Y. 9. 

26 See also following cases: Mitchell v. Thomas, Moo. 
P. C. C. 187; Durnell v. Corfield, 1 Rob. 51; Tribe v. 
Tribe, 1 Rob. 775; Dufaur v. Croft, 3 Moo. P. C. C. 136; 
Harwood vy. Baker, Ib. 282; Inre Field, 3 Curt. 752; 
Paske vy. Ollat, 2 Philim. 323; Baker v. Batt, 2 Moore, 
P. C. 317; Barton vy. Robins, 3 Phil. 455; Ingram vy. 
Wyatt, 1 Hagg. 382; Dodge v. Meech, Ib. 620; Jones 
vy. Goodrich, 5 Moore, P. C. 15; Browning v. Budd, 6 
Moore, P. C. 430; Greville v. Tyler, 7 Moore, P. C. 320; 
Brogden v. Brown, 2 Add. 449; Sanky v. Lilly, 1 Curt. 
402; Croft v. Day, 1 Curt. 784; Billinghurst v. Vickers, 
1 Phill. Eccl. R. 187; Harrison vy. Rowan, 3 Washb. C. 
C. 580; Harris v. Vandeerver, 6 E. C. Green, 561; Lyons 
vy. Van Riper, 11 Ib. 337; Stewart v. Lispenard, 26 
Wend. 255; MeNich v. Charles, 2 Rich. 229; Wampler 
v. Wampler, 9 Md. 540; Foot v. Slanton, 1 Dean, 19; 
Sutton v. Sadler, 3 C. B. (N. 8.) 87; Symes v. Green, 1 
Sw. & Tr. 401; Hastilon v. Stobie, L. R. 1 P. & D. 64; 
Fulton v. Andrews, L. R. 7 H. L. 448; Stultz v. Schoe- 
fel, 16 Jur. 909; Boyse v. Bossborough, 6 H. L. C.1; 
Ashwell v. Lomi, 2 L. R. P. & D. 477; Marsh v. Tyr- 
rell, 2 Hagg. 84; Lister v. Smith, 3S. & T. 282; War & 
Guardhouse v. Blackburne, L. R. P. 109; Goodacre v. 
Smith, 1 L. R. P. 392; Cleare v. Cleare, 38 L. J. P. 81; 
Atter v. Atkinson, 1 L. R. P. 665; Fulton v. Andrew, 
44L. J. P. 17; Harvey v. Sullens, 46 Mo. 147; Tyler v. 
Gardner, 35 N. Y. 559; Biddell v. Johnson, 26 Gratt. 
152; Wilson v. Moran, 3 Brad. 172; Meek v. Perry, 36 
Miss. 109; Crispell vy. Dubois, 4 Barb. 393; Breed v. 
Pratt, 18 Pick. 115; Boyd v. Boyd, 66 Pa. St. 283; 
Wright v. Howe, 7 Jones, 412; Downey v. Murphey, 1 
Dev. & B. 82; Cramer v. Crumbaugh, 3 Md. 491; Day 
v. Day, 2 Green Ch. 549; Gerrish v. Nason, 22 Me. 438; 
Harding v. Harding, 18 Pa. St. 340; Vernon v. Kirk, 30 
Pa. St. 218; Hoshauer v. Hoshauer, 26 Pa. St. 404; In 
re Maxwell, 4 Halst. Ch. 251: Rice v. Dwight Mnfg. 
Co., 2 Cush. 80; Newhouse v. Goodwin, 17 Barb. 276; 
Car v. McCann,1 Dev. & B. 276; Smith v. Dolby, 4 
Harring. 35. 

7 Redfield on Wills, chap. 3, par. 13; 2 Greenleaf’s 
Ev., § 689; Coles’ Will, 49 Wis. 182; Books v. Barrett, 
7 Pick. 94 6 Mass. 397; 1 Bradford Sur., 387; 4 Ib. 226; 
Brown’s Law Max., 744; 4 Cow., 207. 

% Clarke v. White, 12 Pet. 178; Pares v. Pares, 33 L. 
J. Ch. 218; Steele y. Hinkle, 3 Ala. 352; Marksbury v. 
Taylor, 10 Bush. (Ky.) 519; Tompkins v. Tompkins, 
supra. 

2 Boyse v. Bossborough, 6 H. L. C. 47; Tylerv. 
Gardner, 35 N. Y. 609; Hackman’s Will, 26 Wis. 111; 
Armstrong v. Armstrong, 23 N. W. R. 407. 





But where a continuous trust has been re’ 
posed in the skill or integrity, or one’s prop- 
erty or person is entrusted to another, the re- 
lation with all it consequences exists.” 


Each case must, of course, depend largely 
on its own circumstances. The suspicion and 
doubt cast upon a will by its proponent writ- 
ing it or taking largely under it will be slight 
or strong according to the facts of the case— 
such as the relative ages of the parties, their 
relations, character, capacity, the amount of 
the bounty and its relation to the property 
disposed of, and various other circum- 
stances.*4 And the proponent must, in each 
case, produce just such proof as will remove 
the doubt and suspicion—the greater the sus- 
picion the stricter the proof required—and 
show that the instrument, executed with 
proper formality, really expresses the inten- 
tions of a free and capable testator.” 

The very language of the will may some- 
times rebut any suspicion cast upon it.* 
And in some cases the increased scrutiny is 
directed only to the clause in the will confer- 
ring the benefit.” 

It has even been held that, in ordinary 
cases, it is not necessary to read the will to 
the testator.” Proof of capacity and of the 
execution of the will with the requisite formal- 
ity is presumptive evidence that the testator 
knew its contents and that it conforms to his in- 
structions.” But where testator’s capacity is 
shown to be doubtful, proof of knowledge of 
the will’s contents is required.” 

This examination of the authorities shows: 

I. That the writing of, or largely taking 
under a will by its proponent is but a suspi- 


*® Bigelow Fraud, 190. 

31 Barry v. Butlin, supra; Durnell vy. Corfield, 1 
Robt. Eccl. R. 57, 63; Lee v. Dill, 11 Abb. Pr. R. 214; 
cases note 26. 

2 Ib. 

3 Coffin y. Coffin, 23 N. Y. 9; Billinghurst v. Vickers, 
1 Phill. 187; Harvey vy. Sullins, 46 Mo. 147; Watter- 
son vy. Watterson, 1 Head, 1; Hutchinson vy. Ward, 2 
Moore, P. C. 355, 436. 

% Downey v. Murphey,1 Dev. & B. 82; and cases 
note 26. 

% Huss’ Appeal, 43 Pa. St. 73. 

% Redf. on Wills, ch. X., § 38, par. 52; Boyse v. Rass- 
borough,6 H.L. C. 47; Sechrest v. Edwards, 4 Met. 
(Ky.) 163; Blocher v. Hosteter, 2 Grant (Pa.) Cas. 
288; Day v. Day, 3 N. J. Eq. 549; Beal v. Mann,5 Ga. 
456; Garther v. Garther, 20 Ga. 709; Vernon v. Kirk, 
30 Pa. St. 268; Pettis v. Bingham, 10 N. H. 574. 

3 McNinch v. Charles, 2 Rich. 229; Tompkins v. 
Tompkins, 1 Bailey, 92; Day v. Day, 2 Green Ch. 549; 
Gerrish y. Nason, 22 Me. 483. 














XUM 


Vou. 22.} 


THE CENTRAL LAW JOURNAL. 177 





cious circumstance, to be removed at propo- 
nent’s peril, and not ipso facto an avoidance 
of the will. 

II. That proponent may take under such a 
will, even though made in extremis. 

Ill. That all that is necessary to prove in 
any case, is that the instrument propounded 
really expresses the testator’s intentions, and 
was freely and properly executed. This may 
be shown by any competent evidence, either 
direct or circumstantial, such as instructions 
for the will or the reading of it to or by the 
testator, or the voluntary and _ intelligent 
adoption of it as prepared by another—or 
by any form of proof which shows its free 
and proper execution, and that it contains 
such a disposition of testator’s property as 
he intended to make, or such as he freely and 
intelligently assents to. Joun F. Burke. 

Milwaukee, Wis. 


RIGHT OF SET-OFF AS AGAINST HOLD- 
ER OF A NOTE ENDORSED TO HIM 
AFTER MATURITY. 

Can the maker of a negotiable promissory 
note set-off a claim, against the note, held at 
the time of the transfer, where such transfer 
is made after the maturity of the note? 

The general rule with regard to a negotia- 
ble promissory note, transferred after its dis- 
honor, or after it is due, is that the endorser 
takes it subject to all equities arising out of 
the transaction in which the instrument was 
executed, and existing at the time of the 
transfer; or, as it is often said, he takes it 
subject to existing equities ; and this is true 
of an over-due bill of exchange.! 

In such an instance the maker of the note 
may set up against the holder as a defense: 
**(1). That it was affected in its inception with 
some inherent vice, or, for instance, fraud, or 
illegality, or duress; or, (2), that the consid- 
eration failed, or that payment had been, made 


11 Daniels Neg. Inst., § 725; Benj. Chalmer’s Dig- 
gest, § 154; 1 Parsons N. & B. 262; 2 Id. 29; O’Keefe 
v. Dunn, 6 Taunt. 310, 315; Lloyd v. Howard, 15 Q. B. 
p. 989; Denters v. Townsend, 3 L. J. Q. B. p. 304; Ar- 
mory A. Merewether, 2 B. & C., 573; Kittle vy. DeLam- 
ater, 3 Neb. 325; Holmes v. Kidd, 28 L. J. Ex. 112; 
Pecker v. Sawyer, 24 Vt. 25; Eggan v. Briggs, 23 Kan. 
710; Simpson v. Hale, 47 Conn. 417; Robinson v. Ly- 
man, 10 Conn. 30. 





that there was an accord and satisfaction at 


the time of the endorsement, or that there 
was Some equitable defense arising outof the 
transaction, in which the paper was given, 
which disabled his endorser in whole or in 
part to recover. Any of these defenses is 
called an equity attaching to the instru- 
ment.’’ ? 

But with regard to a set-off held by the 
maker of the note, or acceptor of a bill, at 
the time it is transferred, after dishonor, a 
different rule applies in England. In an 
rarly case,® Bayley, J., stated the rule as 
follows: ‘‘This was an action an a promis- 
sory note made by the defendant, payable by 
one Fearn, and by him endorsed to the 
plaintiff after it came due; for the defendant 
it was insisted that he had a right to set-off 
against the plaintiff’s claim a debt due to him 
from Fearn, who held the note at the time 
when it became due. On the other hand, it 
was contended that this right of set-off, which 
rested on the statute of set-off, did not apply. 
The impression on my mind was, that the de- 
fendant was entitled to the set-off, but on 
discussion of the matter with my Lord Ten- 
terden, and my learned brothers, I agree 
with them in thinking that the indorsee of an 
overdue bill or note is liable to such equities 
only as attach on the bill or note itself, and 
not to claims arising out of collateral mat- 
ters.’’ Consequently the set-off was disal- 
lowed. So in that country it has been held 
that the right of an endorsee of an overdue 
bill to sue the acceptor was not defeated by 
the existence of a debt due from the drawer 
to the acceptor, and notice by such acceptor 
to the drawer before indorsement, of his elec- 
tion to set-off the amount against the bill; 
and that the endorsee was not affected by the 
right of set-off between the acceptor and 
drawer, even though the bill was indorsed 
without value, and for the purpose of defeat- 
ing the set-off. So where it was averred that 
the endorsee took the bill with notice of the 
set-off, it was held that such set-off could not 
be pleaded against him.° 


21 Dan. Neg. Inst. 725 a. 

3 Burrough v. Moss, 10 B. & C. 558; s.c., 5 M. & R. 
296; Chitty Jr. 1481. 

4 Oulds v. Harrison, 28 E. L. & Eq. 524; 10 Exch. 
572. 

5 Whitehead v. Walker, 10 M. & W. 696. See ex par 


Swan, 6 L. R. Eq. 344. 








178 THE CENTRAL LAW JOURNAL. | No. 8. 








The English decisions have been followed 

_ by a number of cases in this country, and in 
others the doctrine of the English Court has 
been sanctioned.® A case in which the princi- 
ple of these cases is involved is that of Whit- 
taker v. Kuhn,’ there the defendant executed 
his note to a corporation for the amount of 
an assessment upon a share of its capitol 
stock subscribed for by him. The note was 
credited to him by the company as a payment 
and after maturity transferred for value to 
the plaintiff. Afterwards, for failure to pay 
other installments, the corporation, under 
powers conferred by its charter, declared the 
defendant’s stock and all the payments made 
upon it forfeited, and no certificate was ever 
issued to him. It was held that these facts 
constituted no defense to the note in the hands 
of the plaintiff, because he took it subject only 
to equities existing at the time of the trans- 
fer, and. because the equity of the defend- 
ant had no connection with the note but with 
the contract of subscription. If the transfer 


6 Haukins v. Shoup, 2 Ind. 342; Cutler v. Cook, 77 
Mo. 388; overruling Munday v. Clements, 58 Mo. 577; 
Armstrong v. Noble, 55 Vt. 428; Holey v. Congdon, 56 
Vt. 65; 15 Ia.; Way v. Lamb. 79; Richards v. Daily,34 Ia. 
427; Lewis v. Denton, 13 Lowa, 441; Kennedy v. Man- 
ship, 1 Ala. 43; Hughes v. Large, 2 Barr (Pa.) 103; 
Wharton v. Hopkins, 11 Ired. L 505; Renwick v. Wil- 
liam, 2 Md. 356; Tinsley v. Beal, 2 Kelly, 134; McAlpin 
v. Wingard, 2 Rich, 547; Gullet v. Hoy, 15 Mo. 399; 
Stocking v. Toulmin, 3 Stew. & P. (Ala.) 35; Metcalf v. 
Pilcher, 6 B. Mon. 529; Trafford v. Hall, 7 R. I. 104; 
McKenzie v. Hunt, 32 Ala. 494. In Alabama where 
the payee agreed that any note of his that the maker 
might obtain should be a good set-off, a note against 
the payee, though not indorsed, obtained by the de- 
fendant before notice that his note had been trans- 
ferred, was held a good set-off against it when sued for 

‘the use of another. Gary v. James, 7 Ala 610. In 
North Carolina a promissory note was assigned after it 
was due. There were mutual accounts between the 
assignor and maker but that of the assignor was the 
greater at the date of the assignment. It was held that 
the maker of the note would have a right to set-off his 
account against the assignee after maturity, except in 
cases like the one then before the court, where the as- 
signor’s account against the maker exceeded the account 
sought to be set-off. Wharton v. Hopkins, 11 Ired. L. 
505. In New Hampshire set-off will be allowed unless 


holder of note show he took the note bona fide without 
actual notice of it, and for valuable consideration. 


Odiorne v. Woodman, 39 N. H. 541; see McDuffie v. 
Dame,11 N. H. 244. That set-off is not allowed,see also. 
Arnot v. Woodburn, 35 Mo. 99; Wilkinson v. Jeffers, 
. 80 Geo. 153;. Woods v. Viozca, 26 La. Ann. 716; Davis 
v. Miller, 14 Gratt. 8, in passim; Annon v. Hauk, 4 
Gill. (Md.).332; Epler v. Funk, 8 Barr. 468; Clay v. 
Cottrel, 6 Har. (Md.) 4s@3 Young v. Shroner, 80 Pa. 
St. 463; Stedman v. Jillson, 30 Conn. 65; Fairchild v. 
Drown, 10 Conn. 35. 
7 62 Iowa, 315. irs ; 





had been made after the forfeiture of the stock 
the decision would have been otherwise; for 
the forfeiture would have had the effect to 
pay the note.® 

The Iowa cases deny the right of set-off on 
the ground that the set-off is the maker’s 
right of action against the payee, and it can- 
not, for that reason, be enforced against the 
endorsee.? 

But the English cases and those American 
cases following them have not been accepted 
as authorities by all the courts. Senator 
Beardsley speaking of an instance like the one 
under consideration, said: ‘‘All set-offs, not 
growing out of contracts or dealings between 
the immediate parties to the suit, are a de- 
parture from the letter and are admitted un- 
der the equity of the statute. Now, inregard 
to promissory notes, (the case under consid- 
eration, ) the books are full and uniform, that 
where a note is negotiated after it is due, its 
non-payment is a suspicious circumstance ; it 
is dishonored ; and the endorsee or purchaser 
takes it wholly on the credit of the endorser, 
payee or seller, and subject to all the equities 
that existed against him. Taking it wholly on 
the credit of the assignor or seller, and not on 
the credit of the maker, the purchaser stands 
in the relation of an assignee of a chose in 
action. If, therefore, a dishonored note has 
passed through half a dozen hands before it 
comes to the plaintiff, with each of whom the 
maker has had dealings, and has a balance 
due him from each, I think, under the equity 
of the statute, the plaintiff would be consid- 
ered the- representative of all through whose 
hands the note had passed after due ;and the 
maker might avail himself of all these set-offs 
against the note when sued by the holder. If 
a note after due should be transferred, and 
should pass through several owners, to each 
of whom the maker had made a payment, he 
certainly would be allowed to prove the sev- 
eral payments to each individual; why then 
not show a set-off against each? or under the 
statute he may give notice of almost any mat- 
ter or a defence which might be pleaded. But 
it is not necessary to decide that question 
now.’’ 10 


8 Ashton v. Burbank, 2 Dill. 485. See Small v. Her- 
kimer Manf. Co. 2 Comsat. 330. 

9 See the Iowa cases cited. 

Bridge v. Johnson, 5 Wend. p. 356. 
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While the point was not expressly decided 
in the case just quoted, yet the reasoning 
above has been followed in New York." 

Chief Justice Parker ably defended the 
right of set-off in such a case.” It is allowed 
in other States.” 

In some States set-off in such an instance 
is allowed by statute. Thus in Iowa, as we 
have seen, the early cases followed the Eng- 
lish cases. A statute was passed permitting 
the defendant to set up ‘‘any counter claim, 
defense or cause of action, whether matured 
or not, if matured when plead, existing in 
favor of the defendant and against the as- 
signor before notice of the assignment.’’ Un- 
der this statute a set-off was allowed where it 
was held when the transfer was made after 
maturity.“ . 

Between these two lines of authority which 
one is preferable? Itseems to us that the 
New York and Massachusetts cases are. The 
mere fact that the note is over due when as- 
signed is notice to the assignee that some- 
thing may be wrong with reference to it. If 
the maker has a set-off large enough to ex- 
tinguish it, he certainly should not be held 


1) Miner v. Hoyt. 4 Hill, 193, 197; s. c. 7 Hill 525; 
Hendricks v. Judah, 1 John. 319; O’Callaghan v. Saw- 
yer, 5 John. 118; Merritt v. Todd, 23 N. Y. 28; Williams 
v: Brown, 4 Abb. App. Dec. 607; Littletield v. Albany 
County Bank, 97 N. Y. 581. 

® Sargent v. Southgate, 5 Pick. 313; Renger v. Cary, 
1 Met. 369, 374; Bixter v. Little, 6 Met. 7; Cook v. 
Mills, 5 Allen 36; Bond v. Fitzpatrick, 8 Gray, 536; 
Breen v. Seward, 11 Gray, 118; Peabody v. Peters, 5 
Pick. 1; Braynard v. Fisher, 6 Pick. 355, Bond v. Fitz- 
patrick, 4 Gray 89; Pelter v. Pront, 3 Gray, 502; Duff 
v. Hobbs, 19 Cal. 659; Lyon v. Petty, 4 Pac. Rep. 103. 

13 Shirley v. Todd, 9 Green|. 83; Martin v. Trobridge, 
1 Vt. 477; McKenzie v. Hunt, 32 Ala. 494; Nixon v. 
English, 8 McCord, 549; Perry v. Mays, 2 Bailey, 754; 
Davis v. Neligh, 7 Neb. 78; Robinson v. Perry, 73 Me. 
168; Armstrong v. Chadwick, 127 Mass. 156; Driggs v. 
Rockwell, 11 Wend. 504; Phipps v. Shegogg, 30 Miss. 
241; McKennav. Kirkwood, 17 C. L. J. 95. 

14 Downing v. Gibson, 53 Iowa, 517; See Baker y. 
Kinsey, 2 Amer. L. Jr. 174; 8. c. 41 Ohio St. 403. The 
Indiana case, Hauhins v. Shoup, 2 Ind. 342, is probably 
no longer an authority in that State. It was decided 
thirty years before the present code was adopted. That 
provides that “when cross-demands have existed be- 
tween persons, under such circumstances that one 
could be pleaded as a counter-claim or set-off to an ac- 
tion brought upon the other, neither can be deprived 
of the benefit thereof by the assignment or death of the 
other, and the two demands must be deemed compen- 
sated so far as they equal each other.” R. S. 1881, § 
$52. In this State notes not payable in bank are not 
strictly promissory notes within the broad acceptation 
of their definition, and care must be exercised in citing 
eases of notes where set-off has been allowed. See 
Sayres v. Linkhart, 25 Ind. 145. 








liable because it passes into the hands of a 
third person; for he has no power to compel 
its cancellation or delivery to him, unless by 
an expensive suit. In equity the debt (the 
note) is paid. If the note and set-off are 
equal, neither holder has a claim against the 
other; their debts in equity are paid. In 
Michigan it was said by the Supreme Court: 
‘‘At the time of Mathew’s transfer to the de- 
fendant the note and mortgage were long past 
due. They were taken subject, therefore to 
whatever equitable right if any, which com- 
plainant then held to set-off his claims. The 
position which the defendant gained as as- 
signee was precisely the position which Math- 
ews, his assignor, occupied at the time.” And 
there is no room for controversy in regard to 
the nature of that position. The claims held 
by complainant were «ripe for assertion on 
his part. They were just as mature and per- 
fect as grounds of matters of set-offs, as were 
the note and mortgage or causes of action. 
Neither time nor ceremony was necessary to 
render them actionable. The right was com- 
plete. Had Mathews brought an action upon 
the note, nothing could have kept out the cer- 
tificate of deposit and the demand for $700 
as matters of set-off. The right of set-off 
existed, therefore, at the time of the assign- 
ment, and the defendant took subject to it.’’* 
Like argument was used by Chief Justice 
Parker in Sargent against Southgate, and 
with such powers of reasoning that itis diffi- 
to see. how any other conclusion can be reached 
saying of a defence in such an instance that 
it ‘tis in fact a defence legal and equitable, 
and it is clearly witbin the principle laid down 
by Bayley and others as applicable to notes 
taken when overdue; and if it can not be ap- 
plied because the note is indorsed, then the 
principle fails to an extensive degree, in cases 
where it would be most just and equitable to 
apply it. We think it would cease to be a 
general principle, and would only be a rule 
for particular cases not more meritorious 
than those which would not come within it.’’ 
W. W. Tuornton. 
Crawfordsville, Ind. 


Citing Dutton v. Ives, 5 Mich. 515, and Helmer v. 
Krolick, 36 Mich. 371. 

16 McKenna v. Kirkwood, 17C. L. J. 95; Littlefield 
v. Albany County Bank, 97 N. Y. p. 584. , 
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IMPLIED WARRANTY OF QUALITY. 





WILSON vy. LAWRENCE.* 





Supreme Judicial Court of Massachusetts, May, 
1885. 

The sale of goods of a certain description presumes 
that the seller, without express warranty, agreed to 
deliver the best article of the species, kind, and quali- 
ty named in the contract. But when a purchaser has 
stipulated for species and kind only, the seller is not 
responsible for deficiency in quality, unless the article 
is commonly known to have a quality inconsistent with 
such defects. 


Powers & Powers, for plaintiff; Edw. H. Pierce, 
for defendants. 

DEVENS, J., delivered the opinion of the court: 

The argument of the case at bar and the rulings 
requested by the defendants at the trial‘ in the 
court below, to the refusal to give which excep- 
tion is taken, assume many facts to have been 
shown and much evidence to have been given 
which do not appear in the bill of exceptions. 
No ground of exception is afforded by the refusal 
to give instructions requested, unless it appear 
that they were required by the circumstances un- 
der which the case was presented to the jury, and 
were pertinent to the issue. Chandler v. Jamaica 
Pond Aq. Corp., 125 Mass. 544. The plaintiff was 
a dealer in pianos, and the defendants were en- 
gaged in their manufacture. The first request as- 
sumes that the article, for breach of a contract of 
warranty in the sale of which the action was 
brought, was manufactured and sold for a partic- 
ular purpose, when all that appears in_the bill is 
that the defendants knew that the plaintiff was a 
dealer in pianos. The second and third assume 
that no opportunity was offered the plaintiff of 
inspecting the piano; that he did not do so; and 
that he relied upon the skill and judgment of the 
seller. The fourth assumes that the defendants 
undertook to furnish a first-class piano,—one ca- 
pable of being sold as such; but the bill does not 
set forth facts or evidence that show that these 
rulings were relevant. So far as the fourth re- 
quest relates to the duty which the defendants 
owed the plaintiff, in view of the fact known to 
them that he was a dealer, and that the instru- 
ment would be offered for sale, it was dealt with 
in the instructions actually given. While some 
of the instructions requested were given, others 
not excepted to were given, which we must there- 
fore hold to have been appropriate to the case. 

The jury were further instructed, by which in- 
struction the plaintiff deems himself to have been 
aggrieved, ‘‘that in the absence of any express 
warranty there was no implied warranty as to the 
quality of the piano, and the defendants were 
only bound to furnish an instrument which was 
merchantable and salable as a piano, and which 
might be sold at some price as a piano.” All that 
the plaintiff had proved, so far as the facts are 


*S.c., 1 N. E. Repr. 278. 





developed to us, was that the defendants, manu- 
facturers, had contracted to sell him a piano, and 
had delivered the same with knowledge on their 
part from which it was fairly inferable by them 
that the plaintiff proposed to sell it again. The 
plaintiff had not shown that it was to be of any 
particular class.or quality of instrument, and that 
there is great difference in these respects is a mat- 
ter of common knowledge. Without undertaking 
to discuss the numerous cases on this subject, it 
has long been held in this commonwealth that, 
without express warranty or actual fraud, every 
person who sells goods of a certain denomination 
or description undertakes as a part of his contract 
that the thing delivered corresponds to the de- 
scription, and is in fact an article of the species, 
kind, and quality expressed in the contract of sale. 
Winsor v. Lombard, 18 Pick. 57. When, there- 
fore. one has stipulated for species and kind only 
in an article purchased, he is not entitled to rem- 
edy for any deficiency in quality, unless the species 
and kind stipulated for necessarily imply the af- 
firmation that it has a certain quality inconsistent 
with the defects claimed. Even where the vendee 
might, with proper care, have discovered the real 
nature of the article by examination, he may rely 
on the affirmation of the vendor, who will still be 
liable if it varies in kind from the description 
given in his contract. Henshaw v. Robbins, 9 
Metc. 83; Mixer v. Coburn, 11 Mete. 559. 

Strictly speaking, a warranty is an express or 
implied statement of something which the party 
undertakes shall be a part of the contract; and 
yet, though a part of the contract, is collateral to 
the express object of it. Chanter v. Hopkins, 4 
Mees. & W. 399; Mansfield v. Trigg, 113 Mass. 
350-355. But selling an article by a particular de- 
scription is often called a warranty in the cases on 
this subject; and the failure in any respect to fur- 
nish the article described, a breach of warranty. 
Where one sells an article for a particular pur- 
pose, and undertakes that it skall be sufficient for 
the purpose, it isa breach of his contract if it is 
notso. The case does not materially differ when, 
having full knowledge of the purpose of the pur- 
chaser, that purpose is adopted as the basis of the 
contract, either by express language or in any 
other way. But, unless the vendor undertakes in 
some form that the article shall be sufticient for 
the purpose, he is not responsible, even if he knew 
the purpose for which the purchaser intends to use 
it. A purchaser may certainly buy that which is 
not fit for his purpose, as rope which is not heavy 
enough for the rigging of his ship or to draw his 
seine, without any responsibility on the part of 
the vendor by reason of its insufficiency. By un- 
dertaking to comply with the order of the plaint- 
iff, who was a dealer, for a piano, the instructions 
held that the defendants were bound to furnish 
him one which was merchantable and sala- 
ble. It inferred from the position of the parties 
that the piano was to be sold again, and required 
of the defendants one that was adapted for that 
purpose. If the plaintiff was desirous of one of 
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any particular quality in tone, workmanship, or 
other characteristic of such instruments, he should 
have included these in the description which his 
order gave. ‘ 

In the case at bar the 
strument of any described class or quality, but for 
a piano simply. Nor is it easy to perceive that, 
by reason of the fact that the defendants were 
manufacturers, they should have been held to any 
higher degree of responsibility than that required 
by the instructions. Whether the defect which 
which was discovered after the instrument had 
been in the defendant’s room a short time—that of 
the “checking” of the piano case—was occasioned 
by inferior workmanship or not, the jury might 
have found that it was a merchantable and salable 
article. No question, however, was presented by 
the request as to the extent to which defendants 
were responsible for inferior workmanship. The 
defendants were not bound to manufacture or to 
furnish more thana merchantable article under 
the contract as made. 

Exceptions overruled. 


order was not for an in- 


NOTE.—The cases upon the subject of warranties 
are so numerous and difficult of distinction, that it 
will be necessary to confine this note within very nar- 
row bounds. Animplied warranty is one which not 
being expressly made, the law implies from the cir- 
cumstances surrounding the sale,! andin some in- 
stances the fact of sale is sufficient to create an im- 
plied warranty. For example, the vendor is under- 
stood to warrant the title to the goods he sells, if they 
are in his possession at the time of sale, but where 
they are in the possession ofathird party no such 
warranty attaches. But the maxim of the common 

aw, caveat emptor, applies to sales of personal prop- 

erty so far as quality is concerned. Where no fraud 
taints the transaction the buyer purchases at his own 
risk, unless the seller has given an express warranty, 
or a warranty is to be implied from the nature of the 
sale.? 

To constitute a warranty of quality, it must be ex- 
press, and a warranty by implication will not be raised 
by a sound price,® or a mere affirmation of the kind or 
quality of the article sold;4 nor by mere aflirmation of 
the value;' nor even where there 1s a written descrip- 
tion.6 


1 Bouv. L. D., Warranty. 

2 Hodden v. Dakin, 4 Jolin. 421; Mixer v. Coburn, ll 
Met. 559; Dean v. Mason, 4 Conn. 428; Frazier v. Harvey, 
$4 Id. 469; Welsh v. Carter, 1 Wend. 185; Wright v. Hart, 
18 Wend. 449; Moses v. Mead, 1 Denio, 378; Kingsbury v. 
Taylor, 29 Me. 508; OUtts v. Alderson, 10 Sm. & M. 476; 
West v. Cunningham, 9 Porter, 104; Bierne v. Dord, 2 
Sandf. 89; Cozzins v. Whitaker, 3 Stew. & P. 322; Taymon 
v. Mitchell, 1 Md. Ch. 496; Lord v. Grow, 39 Pa. St. 88; 
Hawkins v. Pemberton, 6 Robertson 42; Hadley v. Clin- 
ton, &c., Co., 13 Ohio (N.S.) 502; Willing v. Peters, 128. 
& R. 181; De Freeyer v. Trumper, 1 Jolin. 274; Hudmance 
v. Vernay, 6 Id. 5. 

3 Benninger v. Corwin, 24 N. J. L. 257. 

4 Defreeze v. Trumper, 1 John. 274; Blackstone Comm. 
110451; Holden vy. Dakin, 4 John. 421. 

5 Davis v. Meeker, 5 John. 354. See Kimmel v. Lichty, 
3 Yeates (Pa ) 262, 

6 Seixas v. Woods, 2 Caines (N. Y.) 48; Snutt v. Col- 
gate, 20 John 199; Hotchkiss v. Gage, 20 Barb. 141; Bar- 
rett v. Hall, 1 Aiken (Vt.) 269; Carondelet Iron Work v. 
Moore, 78 Ill. 65; Hastings y. Lovering, 2 Pick. 220. 








The rule of the civil law declared that a fair price 
implied a warranty of quality,? but this doctrine was 
exploded by Lord Mansfield in the case of Stuart vy. 
Wilkins. And with few exceptions the States have 
followed this rule. Thus in South Carolina the rule 
of the civil law obtains,” and in Louisiana." In a sale 
of goods by description, where the buyer has not in- 
spected them, there is in addition to the rule requiring 
the goods to answer the description, an implied war- 
ranty that the goods shall be merchantable.!2 Where 
one buys an article for a special purpose, and makes 
known such purpose to the vendor, there is animplied 
warranty that the article is fit for such use; provided 
the vendor’s knowledge or skill is relied upon, and the 
vendee does not rely upon his own judgment.8 “A 
contract to manufacture and deliver an article at a fu- 
ture day carries with it an obligation that the article 
shall be merchantable, or if sold for a particular pur- 
pose, that it shall be suitable and proper for such pur- 
pose.’’4 

The case of Howard v. Hoey, in addition to other 
questions, decides that a distinction should be made 
between an article to be manufactured expressly for 
the vendee, and one which the vendor already has on 
hand. In that case the ale to be supplied by the man- 
ufacturer was brewed after the order was given, and 
inasmuch as the vendee had not purchased any par- 
ticular ale, there was an implied contract on the part 
of the manufacturer to supply an ale fit for the trade. 
But it seems there is no difference in the degrees of 
responsibility between a vendor who is a manufac- 
turer, and a vendor who merely undertakes to supply 
an article either by getting it made or procuring it 
otherwise.!6 Animplied warranty may result from 
the usage of a particular trade.” But evidence to 
show a particular usage will not be admitted to sub- 
vert thé principles of the common law.8 Nor evidence 
ofa usage by which a manufacturer is held not to 
warrant against latent defects when the law implies 
such a warranty.!9 

An implied warranty also exists in sales of provi- 
sions. Blackstone says there is an implied warranty 


7 Dig. 21, 2, 1. 

8 Doug. 20. 

9 See cases cited note 2. 

10 Misroon v. Waldo, 2 Nott. & M. 76; Barnard v. Yates 
1 Id. 142; Timrod v. Shoolbred,1 Bay 324; State vy. 
Gaillard, 2 Id. 19 and see 380; Crawford v. Wilson, 2 Rep. 
Const. 358. ° 

ll Dewees v. Morgan,1 Mart. 1; Melancon v. Robi 
chaux, 17 La. 97. 

12 Merriam v. Field, 24 Wis. 640; McClung v. Kelly, 21 
Iowa 508; Gaylord M’f,g Co. v. Allen, 53 N. Y. 518; Galla- 
gher v. Waring, 9 Wend. 20; Gardiner v. Gray, 4 Camp. 
144; Jones v. Bright,5 Bing. 533; Laing v- Fidgeon, 4 
Camp. 169; Shephard v. Rybus, 3 Id. 868; Reed v. Ran- 
dall, 29 N. Y. 358; Howard v. Hoey, 23 Wend. 350; Hart v 
Wright, 17 Id. 277. 

13 Murray v. Smith, 4 Daly, 277; Park v. Morris Axe Co., 
4 Lans. 103; Brown v. Murphee, 31 Miss. 91; Pacific Iron 
Wks. v. Newhall, 34 Conn. 67; Biggie v. Parkinson, 7 H. 
& N. 955; Beals v. Olmstead, 24 Vt. 114; French v. Vining: 
102 Mass. 132; Rogers v. Niles, &c., 11 Ohio St. 48; Jones 
v. Bright, 5 Bing. 533; Brown v. Edgington,2M.& Gr. 
279; Brenton v. Davis, 8 Blackf. 317. 

14 Gaylord M’t’g Co, v. Allen, 53 N. Y. 518. 

15 23 Wend. 350. 

16 Brown v. Edgington, 2 Mann. & Gr. 290. 

17 See Fatman v. Thompson, 2 Disney (Ohio) 482; 
Jones v. Bowden, 4 Taunt. 847; Clarke v. Baker, 11 Met. 
186; Boarman vy. Jenkins, 12 Wend. 567; Randell v. Ket- 
or, 60 Me. 37; Snowden v. Warder, 3 Rawle, 101; 
Schnitzer v. Print Works, 114 Mass. 123. 

18 Boardman v. Spooner, 13 Allen 353. : 

19 Whittemore v. Boston Iron Co. 2 Allen 52; Dickinson 
v. Gay, 7 Id. 34; Snelling v. Hall, 107 Mass, 134. 
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that they are wholesome,” but cites no authority to 
support his proposition. Mr. Benjamin in his work on 
Sales,2! seems inclined to doubt this, claiming the re- 
sponsibility of the vendor of provisions rests upon 
statute and not common law. The American author- 
ities are somewhat inclined to hold that there is an 
implied warranty. A distinction is, sometimes made 
between a sale of provisions for domestic use and a 
sale as merchandise, where not intended for immedi- 
ate consumption, but to sell again. It seems there is 
no implied warranty in the latter case.% 

Another instance where a warranty wiil be implied 
is where the goods are sold by sample, in which case 
the law warrants the quality of the bulk to be equal to 
that of the sample.* Butin Pennsylvania it is held 
that where a sale is made by sample and no express 
warranty is given the law requires the bulk to be of 
the same species and kind only, of quality. 

No implied warranty exists in favor of third per- 
sons.% In this case plaintiff sought to hold the vendor 
of a lamp which exploded and injured his wife, on the 
ground that it was not fit for the purpose for which it 
was bought. But the court held the action not main- 
tainable unless the facts showed fraud. 

It has also been held that an implied warranty is 
excluded where there is an express one.” Some con- 
fusion is apparent, from the indiscriminate use of the 
word warranty. Where a thing is sold by description, 
the description is a condition precedent that the thing 
sold answers the description. Lord Abingur says: “A 
warranty is an express or implied statement of some- 
thing which a party undertakes, shall be a part of a 
contract, and though part of the contract, collateral to 
the express object of it. But in many of the cases, 
the circumstance of a party selling a particular thing 
by its proper description has been called a warranty, 
and the breach of such a contract a breach of war- 
ranty; but it would be better to distinguish such cases 
as a non-compliance with a contract which a party has 
engaged to fill.””28 In Reed v. Randall, Wright, J., 
alxo assumes the same position ina lengthy opinion. 
The majority of the American cases, however, recog- 
nize no distinction between a condition precedent and 
an implied warranty. ADDISON G. MCKEAN. 


20 Blackstone, vol. 3, 166. 

21 § 671. 

22 Winson v. Lombard, 18 Pick. 57; Howard v. Emerson, 
110 Mass. 321; Hoover v. Peters, i8 Mich.51; Divine v. 
McCormick, 50 Birb. 116; McNaughton v. Joy, 1 W.N. 
Cas. (Phila.) 470; Moses.v. Mead, 1 Denio 378; Van 
Bracklin v. Fonda, 12 John. 468. See Emerson v. Brigham, 
10 Mass. 197. 

23 Winsor v. Lombard—Moses v. Mead, supra; Hart v. 
Wright, 17 Wend. 267, Senator Maison; Hy and v. Sher- 
man, 2 E. D. Smith 234; Goad v. Johnson, 6 Heisk. 
(Tenn.) 340; Ryder v. Mitge, 21 Minn. 70. 

% Bra lford v. Manly, 13 Mass. 139; Henshaw v. Robins, 
9 Met 86; Oneida M’f’g Co. v.c.Lawrence, 4 Cow. 440; An- 
drews v. Kneeland, 6 Id. 354; Gallagher v. Waring, 9 
Wend. 20; Beebe v. Roberts, 12 Id. 412;.Sands v. Taylor, 
5 Johns 3%; Brower v. Lewis, 19 Barb. 574; Williams v. 
Spafford,8 Pick. 250; Hastings v. Lovering,.2 Id. 219; 
Borrekins v. Bevan, 3 Rawle 37; Rose v. Beattie, 2 Nott. 
& M. 538; Messenger v. Pratt,3 Laus. 234; Leonard v. 
Fowler, 44 N. Y. 289. But for modification of this doc- 
trine see Hargons v. Stone, 1 Seld. 73. 

2% Fealy v. Bispham, 10 Pa. St. 320. 

2% Longmeid v, Holliday, 6 Ex. 761. 

27 Parkinson v. Lee, 2 East 314; Dickson v. Zizinia, 10 
C. B. 602. 

2% Chanter v. Hopkins, 4 M. & W. 399; Reed v. Randall, 
21 N. Y. 358. 








STOCKHOLDERS — STATUTE OF LIMITA- 
TIONS. 


GLENN v. SEMPLE. 








Supreme Court of Alabama, December Term, 1885. 


1. CORPORATIONS. Assessments on Subscriptions 
to Stock—When Court of Equity will Make and En- 
force.—If the directors of a private corporation, hav- 
ing authority to call in unpaid subscriptions of stock, 
fail to make the assessments and collections necessary 
to meet the demands of creditors, a court of equity 
will take jurisdiction, at the instance of creditors, and 
enforce the necessary assessments. 


2. . Statute of Limitations— When it Begins 
to Runin Favor of Stockholders.—When the terms 
of the subscription bind the stockholders to pay the 
amount subscribed by them respectively, “in such in- 
stallments as may be called for by said company, and 
one per cent. at the time of subscription,’? and the 
corporation, becoming embarrassed, executes a deed 
of assignment for the benefit of creditors, not having 
called in all the stock subscribed; the statute of limit- 
ations in favor of the stockholders, as to their unpaid 
subscriptions, does not begin to run from the date of 
the assignment, but from the time when, under a bill 
filed by creditors, a decree is afterwards rendered by 
a court of equity making an assessment and call for 
the unpaid subscriptions. 





W. L. Bragg, W. S. Thorington, and John 
Howard, of Virginia, counsel for appellant; R. M. 
Williamson and J. T. Holtzclaw, contra. 

Tried before Hon. J. E. Cobb, Circuit Judge. 

The facts of the case appear in the opinion. 

SOMERVILLE, J., delivered the opinion of the 
Court: 

‘The present action is brought for a certain por- 
tion of the unpaid subscription to the capital 
stock of the National Express Company, a body 
corporate organized under the laws of the State 
of Virginia. The action is instituted by the 
plaintiff, as trustee, duly appointed by a court of 
competent jurisdiction, and fully authorized to 
sue. No question arises as tothe personal dis- 
ability of the plaintiff to maintain the action, 
nor is the jurisdiction of the court, which clothed 
him with his authority to sue, in any wise chal- 
lenged. The only point raised by the record is, 
whether the action is barred by the statute of 
limitations of six years, which is the period fixed 
in this State for commencing actions founded on 
promises in writing not under seal. 

The subscription in question was made by the 
defendant in the year 1866, by which he agreed to 
pay to the National Express Company the sum of 
one thousand dollars ‘‘in such installments as may 
be called for by said company. and to pay one 
per cent. at the time of subscription.”’ The com- 
pany was organized, and carried on business for 
many months, but becoming financially embar- 
rassed, executed a deed of assignment, in Septem- 
ber, 1866, conveying to certain trustees all of its 
property, including unpaid subscriptions to its 
capital stock, for the purpose of securing its cor- 
porate creditors. In December, 1871, a creditor’s 
bill was filed in the Chancery Court of the City of 








 -t ey = oS ee 


sp GCG aA os 





XUM 


VoL. 22.] 


THE CENTRAL LAW JOURNAL. 13% 





Richmond, the proceedings of which show pro- 
per jurisdiction of the subject matter and of the 
parties, praying for the removal of the trustees 
appointed in the deed of trust, and the 
substitution of others in their stead; that 
the liabilities of the company be “ascertained, 
and an assessment be made by authority 
of the court upon the unpaid capital 
stock for the purpose of discharging these liabili- 
ties. The court assumed jurisdiction of the cause 
and granted the prayer for relief, the plaintiff, as 
we have said, being substituted as trustee, and 
authorized to execute the trust. It being ascer- 
tained further, that there remained uncalled for 
and unpaid the sum of eighty dollars or eighty 
per cent. on each share, it was ordered and de- 
creed by the court, on December 14th, 1880, that 
thirty per cent. of the par value of each share of 
said stock be assessed and called for, this sum be- 
ing required to pay the debts of the company. 

Under this state of facts, the court below gave 
the general charge for the defendant, evidently 
adopting the view contended for by the appellee’s 
counsel, that the statute of limitations commenced 
to run in favor of the stockholders from the date 
of the execution of the deed of assignment by the 
company, in the pear 1866. ‘ 

It is insisted, on the contrary, by the appellant’s 
counsel that the statute did not commence to run, 
by the terms of the subscription, until the assess- 
ment and call were made under authority cf the 
Chancery Court; and that the charge of the cir- 
cuit court was, for this reason, erroneous. 

We are unable to resist the conviction that the 
latter view is the correct one, as better supported 
both by the test of reason and the weight of 
authority. 

It may be regarded as axiomatic that it was the 
duty of the directors of this corporation, as faith- 
ful fiduciary agents, to administer with fidelity 
the trust which they had assumed. Among the 
plain duties imposed upon them by law was to see 
that the property of the company was honestly 
appropriated to the payment of its just debts. 
The unpaid subscription to stock was a trust fnnd 
in their hands pledged for this purpose. They 
had the lawful authority to make acall for so 
great a percentage of these subscriptions as was 
needed to discharge these corporate liabilities, 
and their duty ,.was commensurate with their 
power. This duty, it is made to appear, they 
neglected to perform. And in view of such negli- 
gence and wilful inaction on their part, it devolved 
upon a court of equity, on proper application, to 
afford the requisite relief. It is a part of the in- 
herent and original jurisdiction of such courts to 
compel the execution of trusts, and no plainer or 
more conspicuous illustration of this principle can 
be found than the frequent cases in modern times, 
where they have, by a strong arm, coerced the 
proper application of the assets of insolvent cor- 
porations to the satisfaction of their debts. It is 
now, accordingly, well-settled that courts of 





equity may enforce the payment of stock sub- 
scriptions, where the directors have neglected or 
refused to ake assessments and calls for them in 
the exercise of their proper fiduciary duty. Glenn 
Trustee v. Williams, 60 Md. 93; Sawyer v. Upton, 
91 U.S. 56; Hall v. U. S Ins. Co., 5 Gill 484; 
Hatch v. Dana, 101 U. S. 205; Adler v. Milwaukee 
Bank Co., 1? Wis. 61; Word v. The Griswoldville 
Man’f’g. Co., 16 Conn. 593; The Dalton, ete,, R. 
R. vo. v. MeDaniel, 56 Ga. 191. 

But we do not understand the existence of this 
power in a court of equity to be seriously contro- 
verted. The point of contestation relates rather 
to the legal effect of its actual. exercise, after it 
has been put in operation by a court of competent 
jurisdiction. 

The question as to when the statute of limita- 
tions commenced to run depends, in this case, 
upon a proper construction of the contract of 
subscription. The promise of the defendant was 
to pay in such installments as may be called for 
by the board of directors of the company—which 
means in such sums and at such times as they 
might thereafter declare to be necessary. After 
the first assessment had been made and called in, it 
could not be known that any further call would 
ever be made. If the business of the company 
prospered, no further payments might probably 
be needed. But if bad management characterized 
its operations, or disaster beset it for any reason, 
such a call would be imperatively required. The 
defendant’s contract, therefore, was not to pay 
absolutely or at all events, but upon a contingency 
—this contingency to be determined by the direc- 
tors of the company, who were the mere agents of 
the stockholders, or, in the event of their neglect 
or refusal to act, by the decree of a court of 
chancery. 

The settled rule is, that where money is to be 
paid, or a thing is to be done, upon the happening 
of a contingency, or uncertain event, no cause of 
action accrues, and, therefore, no limitation can 
run until the contingency happens, or the event 
takes place. The clear reason is, that until then 
there is no breach of the contract, the obligation 
of the promise being in the meanwhile suspended. 
1 Addison on Contr. §§ 406, 407; Angell on Lim. 
§§ 113, 115; 2 Parsons Notes and Bills, 639, 644. 


This rule has been frequently applied by the 
courts to actions for unpaid subscriptions for 
stock like the one in hand. In Glenn v. Wil- 
liams, 60 Md. 93, where precisely the same point 
now before us was under consideration, in a sim- 
ilar action brought by the same plaintiff, it was 
held by the Court of Appeals of Maryland, that 
the statute of limitations began to run only from 
the time of the assessment made by the decree of 
the court in Virginia. It was observed that, after 
the payment of the first assessment, there was 
nothing due from the subscribers, ‘‘until an au- 
thorized call was made for the residue.” ‘*The 
contract,”’ said Alvey, J., in his most learned and 
able opinion, ‘“‘contemplated the exercise of judg- 
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ment and discretion on the part of the president 
and directors as to the times and amounts of fu- 
ture payments on the stock, and there was noth- 
ing due from the stockholders until such amounts 
were determined on, and regularly called for. 
Until a regular call made, there was no uncondi- 
tional liability on the part of the stockholder to 
pay. Until then he could not know when to pay, 
or how much he would be required to pay. The 
subscription, therefore, was conditional as to the 
times and amounts of payments; and, consequent- 
ly, there was no fixed obligation of the stockhold- 
er to pay, and no right of action against him, un- 
til an assessment and call made, either by the 
president and directors, or by the order of a court 
of competent jurisdiction.” 

In Scovill v. Thayer, 105 U.S. 143, we have a 
strong authority holding the same view. After 
announcing the doctrine, that, where the compa- 
ny neglects or refuses to make the call, a court of 
equity will do so, if the interests of the creditors 
require, the court said :—‘‘But under such circum- 
stances, before there is any obligation upon the 
stockholder to pay without an assessment and call 
of the company, there must be some order of a 
court of competent jurisdiction, or, at the very 
least, some authorized demand upon him for pay- 
ment. And it is clear,’’ concludes the court, ‘‘the 
statute of limitations does not begin to run in his 
favor until such order or demand.”’ 

In Savage v. Medbury, 19 N. Y. 32, the suit was 
by the receiver of an insolvent insurance compa- 
ny upon a premium note, payable in such por- 
tions and at such times as the directors might re- 
quire. It was held that no action could be main- 
tained on the note without a previous assessment, 
agreeably to the terms of the subscription. And 
this ruling is followed by subsequent cases in that 
State. Howlands v. Edmunds, 24 N. Y. 307; 
Howland v. Cuyendall, 40 N. Y. 320. 

In Gibson v. Columbia etc. Bridge Co., 18 Ohio 
St. 396, the suit was on an unpaid subscription to 
corporate stock made about sixteen years pre- 
viously. It was héld that the cause of action did 
not accrue, nor, consequently, the statute of lim- 
itation commenced to run until a call was made by 
the company. To the same effect is Kilbrath v. 
Gaylord, 34 Ohio St. 305. 

There are a large number of adjudged cases in 
other States supporting the same principle, to 
which we refer merely without comment: Sinkler 
v. The Turnpike Co., 3 Penn. Rep. 149; Bigelow 
v. Libby, 117 Mass. 359; Macon & Augusta R. R. 
Co. v. Vason, 52 Ga. 326; Hope Mut. Ins. Co. v. 
Weed, 28 Conn. 51; Warner v. Beem, 36 Iowa, 
386; Western Railroad Co. v. Avery, 64 N. C. 491. 

In Curry v. Woodward, 53 Ala. 370, where the 
effort was to subject an unpaid subscription 
of stock to the process of garnishment at the 
instance of a judgment creditor of an insol- 
vent insurance company, the subscription was 
payable at such times andin such amounts as 
should be called for by the board of directors. 





Upon a plea by the defendant that the debt was 
barred by the statute of limitations, it was said 
that the statute would not begin to run ‘‘until the 
call was made, or, there was an evident disband- 
ment of the company and relinquishment of the 
business.”’ The most cursory reading of the case 
shows that this observation was a dictum so far as 
the latter proposition embodied in it is concerned. 
it was not a point involved in the case, nor was it 
necessary to be decided. In the present case, 
however, it is not made to appear that there has 
been any disbandment of the company in the 
sense of affecting its corporate integrity or effect- 
ing its dissolution. The statutes of the State au- 
thorizing its existence seem to preserve its organ- 
ization until the full liquidation of its liabilities. 
We cannot see that the cessation of business by 
the company, and the assignment of its assets, can 
operate, on any just principle, to set in motion the 
running of the statute of limitations in favor of 
stockholders. It is true that this state of facts 
may prove the necessity for calling in unpaid sub- 
scriptions for stock in order to liquidate any out- 
standing corporate liabilities, but in no sense is it 
tantamount to an actual assessment and call 
either by the directors or by a court of competent 
jurisdiction. The failure of the directors to make 
such assessment and call is, as we have said, a fail- 
ure to discharge their duty. They are the agents 
and representatives of the stockholders, and their 
dereliction of duty may be justly visited upon 
their principals. As against the creditors of the 
company, who have created their debts upon the 
faith of these subscriptions for stock, the stock- 


-holders ought not to be permitted, in our judg- 


ment, to take advantage of this wrongful act— 
this misfeasance of their own constituted agents, 
The law allows no man to reap a reward from his 
own wrong any more than it permits bim to stip- 
ulate for iniquity. The one is as unconscionable 
as the other. The practical operation of such a 
principle would be fraught with great evils by 
affording a patent for the easy extinguishment of 
corporate debts. All that need be requisite would 
be the making of a general assignment, and the 
postponement of suits against stockholders by 
protracted litigation in chancery fora period of 
six years. The present case, with its history of 
expensive litigation in all its varied and numer- 
ous forms, extending through so many years, is 
itself an unanswerable refutation of the proposi- 
tion contended for by the learned counsel for the 
appellant. 

It is our opinion, that in this case, the statute of 
limitations did not commence to run in favor of 
the defendant until the decree of the chancery 
court of the city of Richmond, ordering the as- 
sessment and call for thirty per cent. of the’ un- 
paid subscription for stock, which was on the 14th 
day of December, in the year 1880. This date be- 
ing less than six years from the bringing of the 
action, no bar had accrued, and the charge of the 
court was consequently erroneous. 
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It may be proper to add in conclusion, that 
there is a class of cases not to be confounded with 
the present one, although somewhat analogous to 
it. Of this class, Hatch v. Dana, 101 U.S. 205, is 
anexample. There acreditor’s bill was filed by 
a judgment creditor of a corporation setking to 
coerce payment out of the unpaid stock subscrip- 
tions. It was held that the bill could be main- 
tained although there had been no calls for them 
by the company, the court treating the debts as 
due without further demand. But it was observed 
that this was true only ‘‘as between the deptor 
and the creditor of the corporation,’ the court of 
equity in such cases, pursuing its own mode of 
collection, within the limits of doing justice to 
the debtor. It needs no argument to show that 
the two classes of cases are easily distinguishable 
on sound principles. 

The judgment is reversed and the cause re- 
manded. 


Nore.—Statuteof Limitations—Stockholder.—The 
conclusion reached in this case in respect to the appli- 
cation of the statute of limitations to the liability of 
stockholders, is the reverse of the one reached on the 
same state of facts in Gienn, Trustee v. Dorsheimer, 
23 Fed. Rep. 696. 

It is generally held that the power to make caJls on 
subscriptions of stock is a franchise which continues 
in the officers of the corporation, whose duty it is to 
make the call, and does not pass to the assignee; and 
therefore the assignee will have no right of action for 
the unpaid subscriptions until a call has been made by 
the ofticers, or by decree of a court of equity. Ger- 
mantown R. R. Co. v. Fitler, 60 Pa. St. 124. It is only 
where the whole of the unpaid balance on subscrip- 
tions will be required to pay debts that the assignee 
has a right of action without previous call or decree. 
Lionberger v. Broadway Say. Bk., 10 Mo. App. 499, 
507, where numerous cases are cited. 

But conceding the foregoing to bea correct state- 
ment, and conceding, as in the main is probably true, 
that the assignee succeeded to all the rights and reme- 
dies of the general creditors, it will not follow, we 
think, that the stockholders may not avail themselves 
of the statute of limitations in respect of their unpaid 
subscriptions, even in the absence of a call by the of- 
ficers, decree of court, or an authorized demand. 

When it is said that a call, decree or demand is ne- 
cessary in any case, it is not to be understood the cred- 
itors or the assignee. may not file a billto reach the 
trust fund which is held by the stockholders. Whena 
corpofation becomes insolvent and ceases to be a going 
eoncern the right of the creditors, to this fund in the 
hands of the stockholders, and the right to file a bill to 
recover it at once attaches. This has been the settled 
law since Wood v. Dummer, 3 Mason, 308, and Slee y. 
Bloom, 19 Johns. 456, and is conceded to be the law in 
Scoville v. Thayer, 105 U. 8. 143, where it was held, by 
Mr. Justice Woods, that limitation did not run untila 
call, decree or authorized demand. It would seem that 
from the time the creditors or their representatives ac- 
quired by the dissolution of the corporation a fixed 
right to the trust fund and present right to proceed 
against the stockholders by bill to reach that fund in 
their hands, the statvte of limitations would run. 
The uncertainty as to the amount which upon tinal de- 
cree the shareholder may be required to pay, does not 
affect the question. Mr. Justice Bradley remarks that: 
“It becomes a debt when there are debts of the corpo- 





ration to pay,—and the law discountenances any con- 
trary idea,—though the amount may be a matter of 
examination and adjustment. The courts of common 
law, not having at their command the requisite ma- 
chinery to ascertain the amount in an ordinary action, 
will not entertain such an action at the suit of an as- 
signee; especially is this so where another jurisdiction 
exists which has all the machinery for effecting com- 
plete justice between the parties. But this is a ques- 
tion of procednre rather than a question of right, and 
ought not to affect the real and substantial rights of 
parties. We are aware that a different mode of speak- 
ing in relation to the subject has frequently been used,. 
a mode of speaking more in accordance with the view 
that an assessment and a call, to be made by a court, 
or some oflicer or agent of the court (if not made by 
the directors themselves), are necessary in order to 
create the debt, as well as to ascertain the amount. 
But looking at the matter in its essence and true rea- 
son it seems to us that the substantial thing in addition 
to the fact of subscription, is the existence of corpora- 
tion debts which cannot be paid without resort to such 
subscription ;” and this overrides the condition in the 
subscription, which become fraudulent as to creditor, 
as calculated to hinder and delay them. Jn re Glen 
Iron Works, 20 Fed. Rep. 674, 681. This view even 
npon mere insolvency is supported by authority (see 
Morawitz Corp., §§ 566, 578, 579); and itis undoubt- 
edly true when insolvency is coupled with a quasi dis- 
solution. 

3ut while the right of the creditors may thus at- 
tach, the facts giving the right are more or !ess undis- 
closed, and it would be manifestly unjust to set the 
statute in motion against them under such circum- 
stances; hence the rule generally approved is that the 
liability of the stockholder in the abserce of a call, 
will be regarded as a continuing obligation in the ab- 
sence of a call, unless there has been a “notorious” or 
at least an “evident disbandment of business.”” Curry 
v. Woodward, 53 Ala. 376; Harmon vy. Page, 62 Cal. 448; 
Terry v. Tubman, 92 U. S. 156; Thompson vy. Reno 
Springs, S. C. Nev. 1885, 7 Pac. Rep. 870; Allibone v. 
Hager, 46 Pa. St. 48; Glenn v. Dorsheimer, supra; 
Payne v. Bullard, 23 Miss. 88; Thompsen Liab. Stock., 
§ 291; Garesche y. Stone’s Admr., 15 Mo. App. 565. 

And it has been held that withuvut a cessation of 
business or qualified dissolution, insolvency will not 
be sufficient to work such a maturity of the stock as to 
set the statute in motion, Harmon v. Page, supra; for 
even when so hopelessly insolvent that the prosecution 
of the corporate business is clearly at the expense of 
the creditors, their interference seems rather a matter 
of expediency and discretion, than a necessary act to 
avoid the bar of limitation; and moreover while the 
corporation is a going concern, the liability of the 
stockholder to the corporation is continuing,—unless 
the statute is set in motion by a call; and so long as the 
stockholder is liable to the corporation he will con- 
tinue liable to corporate creditors. In some of the 
States there are provisions of statute declaring that 
upon dissolution of a corporation, leaving debts un- 
paid, suits may be brought against any person or per- 
sons who were stockholders at the time of such disso- 
lution, without joining the corporation in such suit; 
leaving the stockholder recovered against to secure 
contribution from his co-stockholders in a separate pro- 
ceeding; and it is held that upon a qualified dissolu- 
tion under such statute, the obligation of the stock- 
holders matures and become fixed, ard limitation be- 
gins to run from that time in his favor. Garesche y. 
Stone’s adm., 15 Mo. App. 565; Larkin v. Willi, 12 Mo, 
App. 135. It would seem that such statutory provi- 
sion merely gives an additional remedy (Lionberger vy. 
Broadway Savings Bk., supra; State Savings Bk. v.. 
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Kellogg, 52 Mo. 583; Bk. of Poughkeepsie v. Ibbatson» 
24 Wend. 473); and is not achange of substantive 
right; it authorizes a proceeding by any creditor 
against any stockholder, where formerly it was neces- 
sary to so frame the proceeding as to adjust the rights 
of all parties. And it is difficult to perceive any suffi- 
cient reason for holding that limitation will run when 
there is a statutory remedy against stockholders on 
dissolution, but will not run when upon dissolution 
the remedy is in equity. 

But while the dissolution may operate to mature 
the stock as against the corporation and its general 
creditors, it will not set the statute in motion as against 
a creditor whose claim is not due, (Garesche v. Stone’s 
Adm., supra); for although the liability of the stock- 
holder becomes fixed and primary upon dissolution, 
yet as against unmatured demands it is debitum in 
praesenti, solvendum in futuro. But when the demand 
does mature limitation will run whether the remedy 
be by bill, or be given by statute against a single stock- 
holder. 

It is apparent that if limitation does not run fn favor 
of a stockholder until a call or decree, that the liability 
of the stockholder must continue for an unlimited 
period, which is opposed to the policy underlying the 
statute; andif the decisions holding that dissolution 
is sufficient without call or decree to put the statute in 
motion are not sustained by sound technical reason, as 
we think they are, they furnish another illustration of 
the truth of remark of Judge Holmes that “in sub- 
stance the growth of the law is legislative. And this 
in a deeper sense than that what the courts declare to 
have always been the law is in fact new. It is legisla- 
tive in its grounds. The very considerations which 
judges most rarely mention, and always with an 
apology, are the secret root from which the law draws 
all the juices of life. I mean, of course, considerations 
of what is expedient for the community concerned. 
Every important principle which is developed by liti- 
gation is in fact and at the bottom the result of more 
or less definitely understood views of public policy.” 
—Lect. Com. Law, 35. 

If, therefore, the statute is not available, it is only 
on the theory that the stockholder is a trustee of an 
express trust; and some of the cases take this ground, 
although admitting that the statute may run under 
circumstances which seem to us to destroy this pre- 
mise. Thompson v. Reno Springs, supra. “If a trust 
relation is deemed to subsist between the stockholders 
and creditors, such as prevents the statute from run- 
ning, it is difficult to see how the refusal of the stock- 
holders to pay calis to the company would set the 
statute in motion against creditors; a fact of which 
they might have noknowledge.” Thomp. Liab. Stock. 
§ 291. Butintruth there is nosuch relation. There 
is no claim against the stockholder individually, it is 
only in respect of the actual or constructive holding of 
certain capital stock,—a trust fund by implication of 
law,-which the creditors are entitled to have preserved 
and appropriated to the payment of their claims. 
Morawitz Corp. § 563; Wood v. Dummer, 3 Mason 811; 
the stockholder is, of course, conclusively charged 
with notice of this trust,and his dealings with the 
fund must be governed accordingly. Clapp v. Peter- 
son, 104 Ills. 26, 31; but unless prohibited by the 
charter or statute the stockholder until dissolution 
may transfer his stock and his liability will cease. 
Morawitz Corp. §§ 321, 322; Thomp. Liab. Stock. § 210. 

And a clear distinction is to be taken between such 
a trust arising by implication from the actual or con- 
structive holding of acertain fund, and an express 
trust. “When it is said that the statute of limitations 
does not apply to cases of trust, it is material to con- 
sider the sense in which the proposition is to be under- 





stood. In respect to trusts which are strictly such, 
and recognized and enforced in courts of equity only 
such as express trusts created by the parties for par- 
ticular purposes, the doctrine is in general true. So 
long as the relation of trustee and cestui que trust is 
admitted, in cases of express trusts, to exist between 
the parties the very duties to be performed by the 
trustee prohibit him in general from setting up such a 
bar. Acts which done by a stranger might be deemed 
adverse, when done by a trustee, admit of a very differ- 
ent interpretation. But even in cases of express trusts 
if an open, public, adverse claim is set up by the trus- 
tee against his cestui que trust, and the trust itself is 
denied as any longer subsisting, there is much reason 
to hold that the bar ought to be admitted to arise from 
sucha period. * * * Butas tothe cases of merely 
constructive trusts, created by courts of equity, or 
cases which in a sense are treated for some purposes 
as implied trusts, to which however legal remedies are 
applicable, the doctrine cannot be admitted, that the 
statute of limitations does not embrace them. If it 
were otherwise there is scarcely a single case of bail- 
ment, or of money received to use, or of factorage 
concerns, or of general account into whose service the 
doctrine might not be pressed.” Per Justice Story, 
Robinson v. Hood, 4 Mason 151. When therefore the 
trust is in respect to certain funds or property and the 
liability of the person arises therefrom, as in case of 
stockholders, the rule exempting express trusts does 
not apply. Sheppards v. Turpin, 3 Grat. 373; Weaver 
v. Leiman, 52 Md. 708; Johnson vy. Smith, 27 Mo. 591. 
The only difficulty in the way of a common law action 
against stockholders after dissolution is that no credi- 
tor is solely entitled to the fund, and the extent of his 
right can only be ascertained by ascertaining the rights 
of other parties in the proceeding, for which equity 
perhaps possesses the only proper machinery; but so far 
as the condition in the subscription requiring a call, it 
can be no valid obstruction to the inforcement of the 
rights of creditors which have fully attached to the 
fund upon the dissolution. See remarks of Justice 
Bradley in Glen Iron Works, supra. 

The neglect, though wilful, of the assignee of the 
National Express Comyany to file his bill against the 
stockholders, or secure a call by decree against the 
corporation, did not affect the right of the debtor- 
stockholders, for it is the settled rule that a cestui_ que 
trust cannot avoid the bar of limitation by averring 
mere breach of duty, without collusion, on the part of 
his trusteé. 2 Perry Trusts, § 858. And moreover 
“mere doubt as to the right or difficulty in the way of 
its assertion will not do.”” Weaver v. Leiman, 52 Md. 
709. GIDEON D. BantTz. 
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1. ACTION, [Title.] Contingent Remainder-man 
when Entitled to Maintain Action in respect of a 
Trust Estate.—A testator bequeathed a certain 
sum to trustees on trust to pay the income to his 
son, and in certain events to advance him so much 
of the corpus as the trustees should think proper, 
with remainder to his issue; and if the son should 
die without leaving issue, upon trust to divide the 
fund, or so much as should not have been advanced 
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as aforesaid, equally among his surviving brothers 
and sisters. Held, that a sister of the legatee had 
sufficient interest in the fund to entitle her dur- 
ing his life to bring an action for the administra- 
tion of the estate. [Clowes v. Hilliard, 4 Ch Div. 
413, and Davis v. Angel, 6 L. T. Rep. N.S. 880; 31 
Beavy. 223, distinguished. In the opinion given by 
Cotton, L. J., itis said: “Itis said, however, on 
the part of the defendant, that whatever the result 
of the defendant’s conduct may be, the plaintiff— 
Mrs. Peacock—has no such interest in the trust 
estate as to entitle her to bring this action. I can- 
not agree to that. In my opinion she had, when 
she brought her action, a contingent interest. She 
is a person designated, although not named as one 
of the brothers and sisters of Thomas Whitfield, 
who, if he were to die without issue, and she 
were to survive him, would share the fund with 
her sisters and brothers, or such of them as sur- 
vived their brother Thomas. That contingent in- 
terest of hers would justify her in bringing this 
action. Cases have been referred to, but they do 
not support the defendant’s contention. In Clowes 
v. Hilliard (ubi sup.) the persons claiming to haye 
an interest were persons who claimed to be next 
of kin under a gift to the testator’s next of kin, to 
be ascertained ata period which had not then 
arrived. Had the time arrived they would have 
had an interest as members of the class designated, 
but they had not then. A person who, if he lives 
to a certain time and no one else comes in to cut 
off his claim, will become entitled, has only a 
possibility, and not such an interest as will entitle 
him to maintain an action. I think that Clowes v. 
Hilliard is no authority for the proposition for 
which it was cited. Nor was the case of Davis v. 
Angel (ubi sup.), because there there was a gift of 
a share of residue to the testator’s nephew for his 
life, conditional on his marrying a certain lady, 
with remainder to his eldest or any child which 
should attain twenty-one years. During the life 
of the testator, and apparently with his consent, 
the nephew married another lady. The testator 
never altered his will; but the nephew’s son, in 
spite of his father having made this marriage, 
brought an action, contending that, as it was pos- 
sible that his father might, after the death of his 
mother, marry the lady named by the testator, he, 
the son, had still an interest in the fund. Neither 
of these cases applies here; the plaintiff bas an 
actual interest, and one which may very possibly 
arise. The class which is to take on the death of 
Thomas Whitfield has been designated by the 
testator, and of that she is a member, and, though 
by death the persons entitled may be cut down in 
number, the class is pointed out, and cannot be 
added to after the testator’s death. I think, there- 
fore, that the plaintiff has sufficient interest to 
maintain this action.”] Peacock v. Coiling, Eng. 
Ct. of App., Mar. 16, 1885; 53 Law Times Reps. 
(N. 8.) 620. 

2. APPEAL. [To U. 8. Sup. Ct.— Who may Appeal.]} 
Trustee in Railroad Mortgage may Appeal.—A 
trustee in a railroad mortgage,whointervenes with 
leave of the court as ‘a party complainant in a 
suit by one of the bondholders and certain credi- 
tors of the railroad company, claiming superior 
liens on the mortgaged property, represents all the 
bondholders, and has such an interest in a decree 
rendered in such suit that he may appeal tothe Su- 
preme Court therefrom. Hassall v. Wilcox, 8. C. 
U. 8., Dec. 7, 1885; 6 Sup. Ct. Repr. 189. 

. [Jurisdiction of.) Jurisdiction of 
Appeal as Determined by Amount in Dispute.— 











os 


-1 


. CONSTITUTIONAL 


5. CONTRACTS. 


Where, ina suit by one of the bondholders and 
certain creditors of a railroad company claiming 
superior liens on the mortgaged property (the 
trustee named in the mortgage having intervened 
as a party complainant), the demand of each credi- 
tor is separate and distinct, and dependant on its 
own facts, only such creditors as by the decree are 
entitled to more than $5,000 can appeal to the Su- 
preme Court, and on appeal by allof such credi- 
tors the appeal will be dismissed as to those whose 
several decrees do not exceed $5,000.—Jbid. 


Law. [English Colonial 
Legislatures.} Not Delegates of the Imperial 
Legislature.—A colonial legislature is not a dele- 
gate of the Imperial Legislature: its powers are 
unrestricted within its own area. Powell v. 
Apollo Candle Co., Eng. Privy Council, Feb. 13, 
1885; 55 Law Times Reps. (N. S.) 638. 


[ Validity — Confederate Notes.] 
Private Contracts Dischargable in Confederate 
Notes not Invalid.—Contracts made in the insur- 
gent States, during the late civil war, between 
residents of those States, with reference to Con- 
federate notes as a standard of value, and not de- 
signed to aid the insurrectionary government, may 
be enforced in the Navional Courts; and the value 
of the contracts is to be determined by the value 
of the Confederate notes in lawful money of the 
United States at the time when and place where 
such contracts were made. Effinger v. Kinney, 
8. C. U. 8. Dec. 7, 1885; 6 Sup. Ct. Repr. 179. 


[ Validity—Restraint of Trade—Injunc- 
tion.] Injunction granted to Restrain Violation 
of Contract in Partial Restraint of Trade.—The 
defendant was employed by the plaintiff, a tailor in 
Regent street, as a cutter and fitter of wearing 
apparel. The defendant entered into an agree- 
ment with the plaintiff that, upon the termination 
of his employment for any cause, he would not 
carry on the business of a tailor within a circuit of 
ten miles of Charing Cross for the period of three 
years from such termination of employment. 
Some time afterwards the defendant left the plain- 
tiff’s employment, and set up the business of a 
tailor and outfitter within about two hundred 
yards of the plaintiff’s premises. An application 
for an injunction to restrain the defendant having 
been made, the defence was raised that the re- 
striction imposed by the agreement upon the de- 
fendant was far in excess of what was required 
for the reasonable protection of the plaintiff in his 
business; and that the agreement was therefore 
invalid on the ground that it was contrary to pub- 
lic policy, as being in unreasonable restraint of 
trade. Held, that the agreement was not unrea- 
sonable, either in point of space or in point of 
time, for a tailor like the plaintiff to require the 
defendant to enter into; that therefore the agree- 
ment was not invalid; and that the plaintiff was 
entitled to the injunction claimed. Nicoll v. Beere, 
Eng. Ch. Div., Oct. 29, 1885, before Kay, J.; 53 
Law Times Reps. (N. 8S.) 659. 





. Fraup. [Negligence.}] Application of the Doc- 


trine that, as between two Innocent Victims of a 
Fraud, the Negligent one must bear the Loss.— 
The plaintiffs held a mortgage for £1,000, and they 
and the defendant both employed D. and P. as 
their solicitors. D. and P. wrote to the defendant 
that they believed he had £1,000 to invest, and that 
clients of theirs wanted that sum on a transfer of 
mortgage. The defendant having inspected the 
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property offered as a security (which was that in 
mortgage to the plaintiffs), handed £1,000 to D. 
and P. for the proposed investment. D. and P. 
then wrote to the plaintiffs a letter, inclosing for 
their execution a transfer of their mortgage to the 
defendant, and stating that their mortgage was 
about to be paid off. The transfer stated the con- 
sideration to be £1,000 paid by the defendant to 
the plaintiffs, anda receipt for the amount was 
indorsed. The plaintiffs executed the transfer 
and signed the receipt, and returned the deed to 
D. and P., who handed it to the defendant, to- 
gether with the title deeds of the property which 
had remained in their possession. D. and P. 
never paid the £1,000 received by them to the 
plaintiffs. The plaintiffs employed certain ac- 
countants to receive the interest and inspect the 
securities in the possession of D.and P. The ac- 
countants acting negligently reported the deeds to 
be in the possession of D.and P. long after they 
had been handed over to the defendant. They 
also received the interest from the mortgagor for 
five years afterwards, when D. and P. became 
bankrupt. Held, that the defendant having a 
transfer of the legal estate, and the loss having 
been occasioned by the acts or negligence of the 
plaintiffs, the plaintiffs must bear such loss. Ex 
parte Swinbanks; re Shanks (40 L. T. Rep. N.S. 
825; 11 Ch. Div. 525), distinguished.] Gordon v. 
James, Eng. Ct. of App., July 22, 1885; 53 Law 
Times Reps. (N. 8.) 641. 


8. MASTER AND SERVANT. [Contract—Breach of.] 

— Whether Discharge of Employee Because of 
Temporary Absence is Justifiable.—It cannot be 
said, as a matter of law, that the mere absence 
from business on the part of the foreman of a 
packing-house—engaged for the term of a year— 
for a single day, to attend to his own affairs, in op- 
position to the expressed desire of his employers, 
will be ground for a discharge; and whether it is 
or not should be left to the jury to determine, un- 
der all the circumstances of the case. [In giving 
the opinion of the court so holding, Campbell, C. 
J., said: “Some cases were cited which are claimed 
to hold that the departure of a servant fora tem- 
porary purpose, against the will of the master, au- 

thorizes dismissal without reference to the reasons 

existing. The case of Turner v. Mason, 14 Mees. 
& W. 112, was one where a servant was dismissed 
for going to see her sick mother, who was sup- 
posed to be in danger of death. In that case the 
court called attention to the fact that it was not 
averred that the master was informed of the ex- 
treme character of the exigency, but the judges 
nevertheless expressed themselves in favor-of his 
absolute right of dismissal, whether so informed 
or not. No other case seems to go quite so far, but 
‘wilful disobedience’ of orders is the general 
phrase used as justifying a discharge; and, in some 
few cases, the courts have gone quite farin re- 
quiring an extreme rule of duty. But this doc- 
trine, which is certainly a harsh if not an inhuman 
one, has not received entire favor, and has been 
confined to menial domestic service. In employ- 
ments not menial and domestic, the case has been 
left to the jury, with more or less latitude for the 
exercise of good sense. In Fillieul v. Armstrong, 
7 Adol. & E. 557, the failure of a teacher to return 
within a day or two after vacation, although it was 
strongly urged that the course of the school was 
seriously interfered with, was held not sufficient 
when set up in a plea to answer the case made by 
-the declaration, and no ground to justify the dis- 





charge. The language of the court is clear on the 
insufficiency of the showing, and it was suggested 
that, even if actual loss was shown, it would be 
the ground of a claim for reduction of wages, and 
not of discharge, where there was no serious moral 
wrong. In Callo v. Brouncker, 4 Car. & P. 518, the 
jury were told that there must be moral misconduct, 
pecuniary or otherwise, willful disobedience, or 
habitual neglect, to justify dismissal from service 
fora year; and, although both disobedience and 
neglect of orders were shown in several instances, 
the court would not let the jury act upon them as 
serious enough to be sufficient. In that case the 
servant was a traveling courier. In Edwards v. 
Levy, 2 Fost. & F. 94, where there was a single act 
of neglect accompanied by insolence, the court 
held the plaintiff’s case should goto the jury, as 
this could not be held, as matter of law, ground for 
discharge. The cases of Cussons y. Skinner, 11 
Mees. & W. 161, and Smith y. Allen, 3 Fost. & F. 
157, in addition to requiring disobedience to be 
willful, call attention to another element of deci- 
sion, which is especially applicable here. It is 
held, not only that a sufficient cause must be 
shown, but also that the wrong was actually the 
real cause of dismissal, and not merely an osten- 
sible reason. Willful disobedience, in the sense in 
which the word is used by the authorities, means 
something more than a conscious failure to obey. 
It involves a wrongful or perverse disposition, 
such as to render the conduct unreasonable, and 
inconsistent with proper subordination. We are 
not prepared to hold that, even in what is known 
as menial service, every act of disobedience may 
be lawfully punished by the penalty of dismissal 
and the serious consequences which it entails upon 
the servant put out of place. No doubt domestic 
discipline may be closer than that in business em- 
ployment; but there must be a limit to the arbi- 
trary power of masters. In such employments as 
involve a higher order of services, and some de- 
gree of discretion and judgment, it would, in our 
opinion, be unauthorized and unreasonable to re- 
gard skilled mechanics, or other employees, as sub- 
ject to the whim and caprice of their employers, or 
as deprived of all right of action to such a degree 
as to be liable to lose their places upon every omis- 
sion to. obey orders, involving no serious conse- 
quences. It appeared in the present case that pre- 
vious absences by permission had not created any 
confusion in the business, and it might have been 
thought, and evidently was thought, by the jury, 
if it was not so plain that they were bound to think 
so, that such a short absence as plaintiff desired 
could work no mischief and do no wrong. The 
fact that plaintiff was paid by the day would fur- 
nish some aid at getting at such results. It is not 
pretended that a day’s absence from sickness would 
be a serious drawback. The only possible founda- 
tion for dismissal must rest on the idea that the 
spirit of insubordination was such as to show that 
plaintiff could not be relied on for substantially 
thorough service. The unreasonableness of his 
conduct was therefore properly for the jury to de- 
termine, if it could be left to them at all, and we 
have no doubt it could not be determined against 
the plaintiff by the court. Inthe recent case of 
Jones v. Graham & Morton Transp. Co., 51 Mich. 
539; s. c., 16 N. W. Rep. 893, we held that an em- 
ployer cannot be the final arbiter in his own behalf 
whether a sufficient cause of dismissal has arisen, 
but, in dismissing, he must assume the responsi- 
bility of showing justification. That case is in 
point here, and the English cases cited, which go 
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authorities in favor of 
”) Shaver v. 


as faras any common-law 
discipline, are not repugnant to it. 


Ingham, S. C. Mich., Jan. 6, 1886; 26 N. W. Repr. 
162. 
9. MUNICIPAL CORPORATION. [Judicial Power.j\— 


Judicial Interference with Expenditures of Muni- 
cipal Corporations.—The question of what expen- 
ditures are proper and necessary for municipal 
administration is not a judicial question, but is 
confided to the municipal authorities, and their 
discretion in deciding it cannot be controlled by 
the courts. Clay County v. United States, 8. C. 
U. S., Dec. 7, 1885; 6 Sup. Ct. Repr. 199. 








10. " . LNegligence—Defective Sidewalk 
—Snow and Ice.] When Sidewalk is or is not, 
“Defective” in Respect of Accumulating Snow and 
Ice.—When a sidewalk is so constructed as to be, 
with the ice and snow that would ordinarily accu- 
mulate upon it in winter, unsafe to travel on with 
ordinary care, it is defective. But when a side- 
walk or an apron over a guiter is properly con- 
structed, the mere fact that it is slippery because 
of the accumulation of ice and water thereon, by 
reason of a sudden thaw, will not render the city 
liable for an accident caused thereby. [In giving 
the opinion of the court, Cassoday, J., says: “‘This 
court has gone to the extent of holding, in effect, 
that when a sidewalk is so constructed as to be, 
with the ice and snow that would ordinarily accu- 
mulate upon it in winter, unsafe to travel thereon 
with ordinary care, then it is defective. -Hill v. 
Fond du Lac, 56 Wis. 248; s. c., 14 N. W. Rep. 25; 
Stilling v. Town of Thorp, 54 Wis. 537; s. c., 11 N. 
W. Rep. 906. This is substantially the ruling in 
the Massachusetts cases cited by counsel. The 
Connecticut court professes to have established a 
more stringent rule as to cities. Cloughessey v. 
<Waterbury, 51 Conn. 405. But none of the cases 
seem to go to the extent of holding that mere slip- 
periness, resulting wholly from natural causes, 
constitutes a defect. See the cases in this court 
above cited, and Cook vy. Wilwaukee, 24 Wis. 270; 

C., 27 Wis. 191; Stanton v. Springfield, 12 Allen, 
566; Billings v. Worcester, 102 Mass. 329.”’] Gros- 
senbach v. City of Milwaukee, 8. C. Wis., Dee. 23, 
1885; 26 N. W. Repr. 182. 


11. . [Res Ipsa Loquitur.] Defect not 
Presumable from the Happening of un Accident.— 
The existence of such a defect cannot be inferred 
from the fact that an accident occurred. [On the 
point it is said in the opinion of the court by Mr. 
Justice Cassoday: “The plaintiff testified that his 
foot was caught as ina vise, but he gives no explan- 
ation as to the cause, and there is not a particle of 
evidence from which it may be inferred. It is all 
left to conjecture. There is no claim that there was 
any hole in the apron or cross-walk. We are 
asked to infer the existence of a defect from the 
fact of the injury alone. This cannot be done. 
Sorenson v. Menasha Paper & Pulp Co., 56 Wis. 
338; 8. C., 14 N. W. Rep. 446. There is no evidence 
of any deformity nor want of conformity in the 
cross-walk or apron. Cities and towns are not in- 
surers of safety to travelers. There is nothing in 
the structure of the walk and apron, combined 
with the ice, snow, and water, tending to prove 
negligence or misfeasance in the defendant. The 
city can only be held liable for doing something 
which ought not to have been done, or failing to 
do something which it, or its authorized agents, 
ought to have done. It is enough here to say that 














we find no evidence tending to prove such wrong- 
doing or failure to do.”] Ibid. 


12, PROCEDURE IN U. 8S. Courts.—State Decisions 


13. REMOVAL OF CAUSE TO U. 8. 


14. 


15. TAXATION. 


not Binding in, unless Rules of Property.—As a 
precedent, the decision of the Supreme Court of 
the State, though single, is entitled to peculiar res- 
pect, because all the questions decided arise upon 
the local law of the State; but it cannot have con- 
clusive force in the courts of the United States, 
unless it has become a rule of property. [Burgess 
v. Seligman, 107 U. S. 20; s.c.,2 Sup. Ct. Rep. 10; 
Carroll Co. v. Smith, 111 U. S., 566; s.c., 4 Sup. 
Ct. Rep. 539.] Gibson v. Lyon, 8. C. U. 8., Nov. 
23, 1885; 6 Sup. Ct. Repr. 129. 


CourtT.— When @ 
Case is Deemed to be{a Case Arising under the 
Constitution or Laws of the United States.— 
“The character of a case is determined by the 
questions involved. Osborn v. Bank of U. S., 9 
Wheat. 824. If from the questions it appears that 
some title, right, privilege, or immunity, on which 
the recovery depends, will be defeated by one con- 
struction of the constitution oralaw of the Uni- 
ted States, or sustained by the opposite eonstruc- 
tion, the case will be one arising under the consti- 
tution or laws of the United States, within the 
meaning of that term as used in the act of 1875; 
otherwise not. Such is the effect of the decisions 
on this subject. Cohens v. Virginia, 6 Wheat. 379; 
Osborn v. Bank of U. S., supra; Mayor v. Cooper,. 
6 Wall. 252; Gold Washing & Water Co. v. Keyes, 
96 U. 8. 201; Tennessee v. Davis, 100 U. 8S. 264; 
Railroad Company v. Mississippi, 102 U. S. 140; 
Ames v. Kansas, 111 U.S. 462; s. c., 4 Sup. 
Ct. Rep. 487; Kansas Pac. R. Co. v. Atchison, 
etc., R. Co., 112 U. 8. 416; s.c., 5 Sup. Ct. Rep. 
208; Provident Sav. L. Assur. Soc. v. Ford, 114 U. 
S. 641; s. c.,5 Sup. Ct. Rep. 1104; Pacific R. R. 
Removal Cases, 115 U. S. 11; s. c., 5 Sup. Ct. Rep. 
1113.” Starin v. Mayor etc. of New York, S.C. 
U. S., Nov. 2, 1885; 6 Sup. Ct. Repr. 28, 31. 





. [Separate Controversy. ] Separate De- 
fense by one Defendant in Joint Action.—A sepa- 

rate defense by one defendant in a joint suit 
against him and others upon a joint, or a joint and 
several, cause of action, does not create a separate 
controversy, so as to entitle that defendant, if the 
necessary citizenship exists as to him, to a remov- 
al of the cause under the second clause of § 2 of the 
act of 1875. Ibid. 


[Cloud upon Title—Rev. St. Til. 
1874, ch. 120, p. 893.) Billto Set Aside Tax 
Deeds as Clouds upon Title-—Where a deed has 
been executed toa purchaser at tax sale in Illi- 
nois, in violation of the constitutional and statuto- 
ry provisions in regard to giving notice of the ex- 
piration of the redemption period and the assess- 
ment of the taxes, for the non-payment of which 
the county court ordered the sale, included illegal 
taxes for which the land was not liable, or the 
owner bound to pay; the judgment of the county 
court, rendered on service by publication and 
without a personal appearance of the owner, is not 
conclusive, and in an action to remove the cloud 
from the title created by the tax deeds a decree, 
requiring the purchaser to convey to the owner, 
on being reimbursed the taxes paid by him with 
interest thereon, such rights as he had acquired 
may be passed. [The following cases examined: 
Graceland Cemetery Co. v. People, 92 Ill. 619; 
Belleville Nail Co. v. People, 98 Ill. 399; Gage v. 
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Bailey, 102 Ill. 11; Riverside Co. v. Howell, 118 Til. 
259: Law v. People, 87 Ill. 385.] Gage v. Pumpelly, 
S. C. U. S., Nov. 23, 1885; 6 Sup. Ct. Repr. 136. 


16. . [Life Insurance Company—Income.]—A 
life assurance company issued “‘participating poli- 
cies”? at an increased premium, according to the 
terms of which the amount of surplus in the hands 
of the company at the end of every five years, after 
paying all liabilities, was divided in the propor- 
tion of two-thirds to the “participating policy” 
holders whose policies were in force at the date of 
the valuation, either by way of bonus or reduction 
of premiums, or addition to the sum insured; and 
one-third to the company, who bore all expenses 
and divided the residue among the shareholders. 
Heid (reversing the judgment of the court below, 
Lord Bramwell dissenting), that the company was 
liable to be charged with income tax on the amount 
so paid as bonuses or allowed in reduction of pre- 
miums as profits or gains. Last v. London Assur 
ance Corp., House of Lords, July 14, 1885; 538 Law 
Times Reps. (N. 8.) 634. 











QUERIES AND ANSWERS.* 








Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
o heeditor. They are also admonished to make their answers 
as brief as may be.—Ed.} 
QUERIES. 

18. STATUTE OF LIMITITATIONS.—A.died testate leav- 
ing B. and C. his devisees. To B. he devises two-thirds 
and toC. one-third of his landsinfeesimple. The lands 
afterwards are sold in partition, in the proper court, 
in proceedings ostensibly in the name of C. v. B. pur- 
chase money paid, sale confirmed, deed ordered, exe- 
cuted, and delivered, and purchaser enters into pos- 
session, and occupies the same under claim of owner- 
ship for more than 21 years, C. then claims the owner- 
ship of the undivided one-third, denying instituting suit 
in partition, or having any knowledge of the same, or 
authorizing the same to be done. Are the purchaser, 
D. and the claimant C. tenants in common, and does 
the statute of limitations apply to C.? 





19. MECHANIC’s LieNns.—A. owns a certain piece of 
land containing 74 acres. He executes to B. certain 
promissory notes, and gives B. a mortgage on said 
land. Said mortgage was given on the 15th day of 
June, 1885; and recorded June 25th, 1885. On June 
20, 1885, C., at A.’s request, makes an oral contract to 
furnish him lumber and material for the construction 
of a dwelling house upon said land,and on same day 
delivers a certain portion of said materia! under said 
contract, continuing to deliver balance as required. 
Subsequently B. executes a release to A., releasing 
his mortgage as to ten acres, which is set out by metes 
and bounds, and which isa portion of the 75 acres. 
C. subsequently files » mechanic’s lien, in accordance 
with the laws of Nebraska, where property is situated. 
What are the rights of C. as against the mortgagee, 
taking into consideration date of the recording of the 
mortgage, also the release? INQUIRER. 


QUERIES ANSWERED. 


Query No. 14. [22 Cent. L. J. 95.] SELLING 
LIQUOR TO A MINOR.—Indictment by grand jury for 
selling liquor to “a minor without the written order of 
his parent, guardian or family physician” under the 
statute of Iilinois, which reads: ‘Whoever, by himself 





or his agent or servant, shall sell or give intoxicating 
liquor to any minor without the written order of his 
purent, guardian, or family physican. * * * * 
shall be tined,” ete. The liquor was sold to the minor 
several months prior to the finding of the bill of in- 
dictment. A few days after the indictment was re- 
turned into court, A. went to the father of the minor 
and purchased from hima written order to sell his 
boy liquor, and the order was dated to cover the 
period when the liquor above named was sold to the 
minor. Will this written order be a good defense on 
the trial of A. under the indictment? H. 


Answer.—Under a similar statute of Ark. the Su- 
preme Court of that State in Hill v. State, 37 Ark. 395, 
held the following instruction good: ‘Verbal permis- 
sion of the parent or guardian to sell will not protect 
the defendant. It must be in writing, and must have 
been given before the sale. A written permission 
after the sale will not protect the seller.” S&T. 

Helena, Ark. 


ANOTHER ANSWER.—Under the statute, the written 
order of the parent, guardian, or family physician was 
necessary before a sale could be legally made to the 
minor; and when the vendor sold the liquor to him 
without the written order, he violated a plain statute, 
and nothing that he could do subsequent to that time, 
would legalize the sale already madein violation of 
the law, nor cure the offense already committed. The 
law will not permit its plain terms to be violated and 
the offender, by some device or artifice, evade its 
terms.-and escape the punishment-the law imposes. 

Charleston, Mo. J.J. RUSSELL. 





Query No. 20.— MECHANIC’s LIEN ON WIFE’S 
PROPERTY UNDER HUSBAND’S CONTRACT. — A., 
knowing himself to be insolvent, engages C. & D. to 
perform work and furnish material for repairing and 
enlarging building and premises owned by A.’s wife. 
Wife is present while work is being done, giving di- 
rections as to kind of material to be used, and manner 
of doing work. C. & D. baving had previous dealings 
with A. on his own account, and not knowing of A.’s 
insolvency, make their charges for said work and ma- 
terial against A. About the time the work is com- 
pleted A. makes an assignment, liabilities far exceed- 
ing assets. C. & D.,to secure themselves, take out 
mechanic’s lien on said buildings and premises owned 
by wife. Is the wife’s property liable for these im- 
provements on her property made with her knowledge 
and consent, and according to her directions? The 
older authorities seem to relieve her of all liability. 
What is the tendency of modern decisions and statutes 
on this question? Please cite authorities. 

S.A. J. 


Answer.—You do not state a fact which itis essential 
to know in order to give an intelligent answer to your 
question—whether the wife was seized of a statutory 
separate estate in the land, with power to contract 
touching it as a feme sole, or whether she was merely 
seized in fee as at common law. If the latter, you 
have no case on any line of authorities which can be 
found; for the wife cannot contract with regard to the 
latter species of property in the absence of an enabling 
statute; and hence, as acontract with the owner of the 
property is everywhere the necessary basis of a me- 
chanic’s lien, no lien can be predicated on the theory of 
a contract made by her, unless it can be shown thatshe 
acted, in making the contract, as the agent of her hus- 
band. Rogers v. Phipps, 8 Ark. 366; Sibley v. Casey, 
6 Mo. 164; Kirby v. Tead, 138 Met. (Mass.) 149; Fetter 
v. Wilson, 12 B. Monr. 91; Robinson v. Huffman, 15 
B. Monr. 80; Fitch v. Baker, 23 Conn. 563. Where she 
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holds this species of estate, the right of possession 
and of dominion is in her husband. She cannot alien 
or encumber land so held except in the manner pointed 
out by some enabling statute; and therefore, she can- 
not lose her title by mere acquiescence in what her 
husband may do touching such land; for this would 
accomplish indirectly what the law says shall not be done 
directly; it would enable a husband to improve a title 
to his wife’s lands into some other person without her 
consent; and the law ought not to require the wife to 
assume a position of antagonism to her husland in or- 
der to prevent sucha result. See 21 Cent. L. J. 521, 
522, and cases cited. But if her estate was a statutory 
separate estate, and she had power to deal with it as a 
JSeme sole, then, on principle, it is not different from a 
case where a man named A. owns land,and a man 
named B. contracts for an improvement upon it, with 
A.’s consent; and if, as you say, this work was done 
“with her knowledge and consent and according to her 
directions,” it is her contract and she ought to be held 
liable; for it is competent for her to charge her sepa- 
rate estate with a mechanic’s lien. Yale v. Dederer, 
18 N. Y. 265; Hauptman v. Catlin, 20 N. Y. 247; Col- 
lins v. Megraw, 47 Mo. 495; Tucker v. Gest, 46 Mo. 
339. And see Machir v. Burroughs, 14 Ohio St. 519; 
Selph v. Howland, 23 Miss. 264; Gray v. Pope, 35 Miss. 
116. There is, however, even in this state of case, a 
confusion among the authorities. The following cases 
seem totend in your favor, though they embody the 
predicate that she stood by without disclosing her ti- 
tle, which was a fraud: Schwartz v. Saunders, 46 Ill. 
18; Anderson v. Armistead, 69 Il]. 452. The foltowing 
are against you: Hughes v. Peters, 1 Coldw. (Tenn.) 
67; Bliss v. Patten, 5 R. I. 376, 380; Johnson v. Parker, 
27 N. J. L. 239; Barto’s Appeal, 55 Pa. St. 386. Com- 
pare Marable v. Jordan, 5 Humph.417; Corning v. 
Fowler, 24 Iowa, 584. And see an article on Estop- 
pels against Married Women in the Southern Law Re- 
view for October, 1582 (8 So. Law. Rev. (N. 8) 277). 
There are later cases than the above, and no doubt 
some of our learned readers will pointthem out toyou. 
—Ep. C. L. J. 








CORRESPONDENCE. 


INJUNCTIONS AND THE RIGHT OF TRIAL BY 
JURY. 


To the Editor of the Central Law Journal: 


You admit in your JOURNAL of January 15th, that 
the doctrine of Blain v. Brady “is the sound law 
of Lord Eldon’s time, beyond which many American 
courts find it impossible toadvance.” Is there not one 
insuperable obstacle to advancing beyond the law of 
Lord Eldon’s time in extending equity jurisdiction? 
The Constitution of Vermont provides—and I suppose 
the other State Constitutions contain similar provi- 
sions: ‘*Trials of issues, proper for the cognizance of a 
jury, in the Supreme and County Courts, shall be by 
jury.” The words in the constitutions, ‘‘except by the 
law of the land,” and similar expressions, have always 
been construed to mean, according to the course of the 
common law, when the constitutions were adopted. 
See Sedg. Stat. Law. Now itis evident, without rea- 


soning, that the words, “‘proper for the cognizance of 
a jury,” should be construed, like the words, “law of 
the land,” to mean just what they meant when the 
constitutions were adopted; otherwise, it would be 
possible, by judicial construction, liitle by little, to 
prostrate our system of trial by jury, by constantly 
drawing this class of cases, and that, within equity 





jurisdiction. It does not answer this objection by say- 
ing that courts of equity can send cases to the courts 
of common law to determine certain issues of fact. To 
my mind it is not “nonsense,” in case of a disputed 
right, to compel a party to first settle his rights by a 
verdict. The granting of injunetions, as they do in 
England, under the Common Law Procedure Act, is a 
very different matter than extending the jurisdiction 
of equity to causes proper for the cognizance of a jury. 
In view of the above constitutional provision, is it pos- 
sible to extend equity jurisdiction so as to include 
cases that were proper for the cognizance of a jury in 
the time of Lord Eldon? A VERMONT LAWYER. 
You suggest the rea] difficulty; and where there is a 
dispute as to title, the court will refuse to interfere 
until that is settled at law. One court, however, finds 
no difficulty in upholding a statute extending the juris- 
diction of equity, even into the criminal law, invading 
in the highest point the constitutional right of trial by 
jury, by providing for injunctions against dram shops. 
Littleton v. Fritz, 22 N. W. Repr. 641. No court of 
equity ever before granted an injunction in such acase, 
although the court in Maryland came very near it in 
enjoining a house of prostitution. Hamilton v. Whit- 
tridge, 12 Md. 128. But since the abolition of the court 
of Star Chamber the universal rule in times past has 
been that equity had no jurisdiction in matters of 
crime. Holderstaffe v. Saunders, 6 Mod. 16; Monta- 
gue v. Dudman, 2 Ves. Sr. 296; Gee vy. Pritchard, 2 
Swanst. 402, 413; Brandreth v. Lance, 8 Paige, 24; 
Montgomery ete. R. Co. v. Walton, 14 Ala. 207; Portis 
v. Fall, 34 Ark. 375; Gault v. Wallace, 53 Ga. 675; Phil- 
lips v. Mayor, 61 Ga. 386; Kerr v. Corporation of Pres- 
ton, 6 Ch. Div. 463. The single instance in which such 
courts interfered to enjoin pubiic nuisances was in the 
case of purprestures of highways or navigations. 
Attorney-General v. Forbes, 2 Myl. & Cr. 123; Attor- 
ney-General v. Johnson, 2 Wilson Ch. 87; Attorney- 
General v. Sheffield Gas Co.,3 De Gex M. & G. 304; 
District- Attorney v. Railroad Co., 16 Gray, 242; Attor- 
ney-General v. Cambridge, 16 Gray, 247. But under 
the new regime of sumptuary reform we are changing 
all this. We are not going toenforce penal sumptuary 
legislation by the inconvenient process of trial by jury, 
although we may have a constitution which says that 
“the right of trial by jury, as heretofore enjoyed, shall 
remain inviolate.” Instead of this we are to have cita- 
tions for contempt, with interrogatories which the 
respondent must answer albeit he convict himself; and 
our civil courts are again to assume the title of “‘crim- 
inal courts of equity”—a title which has made the 
name “Star Chamber” a hissing by-word through two 
hundred years of Anglo-Saxon liberty.—[Ep. C. L. J. 








JETSAM AND FLOTSAM. 





AN EYE TO BUSINESS.—THE SOUTHERN Law 
TIMES, after acommendatory notice of the new edi- 
tion of Williams on real property, adds: “P. S. We 
can supply oae copy of the work at publishers price.” 


WOULD SEND HIM UP FOR STEALING A NICKEL.— 
Mr. T., one of the well-to-do lawyers of St. Louis, was 
in the habit of calling a street bootblack into his well- 
furnished office every morning to get a “shine.” 
Above his desk hung one of those life-like artotypes 
of the justices of the Supreme Court of the United 
States in their robes of office, all of them looking very 
grave, and some of them looking sternly at the camera. 
“*I say, Mister,” said the gamin one morning, eyeing 
the picture curiously, “‘who be them old roosters?” 
“My young friend,” said Mr. T., ‘*those gentlemen are 
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the justices of the Supreme Court of the United States. 
If you are an honest boy, and save up your nickels and 
attend the night school, and study your books, you 
may have the honor some day of appearing before 
them.” “I don’t want none of thatin mine, Mister. 
Look at ’em! They’d send me up for stealin’ a 
nickel !”’ 

JaMEs E. BatLey.—Among the recent serious losses 
to the bar must be named the death of Hon. Jas. E. 
Bailey, who died at his home at Clarksville, Tenn., on 
Dec. 29th. He wasa lawyer of very considerable 
learning and ability, a gentleman of unstained private 
life, and a public man of sincere convictions and of 
strict fidelity to duty. He filled a number of promi- 
nent publie positions, the principal one of which was 
that of Senator of the United States, having been 
elected to fill the unexpired term caused by the death 
of Andrew Johnson. 


Curious Law—How AN OIL OPERATOR WAS CON- 
VICTED OF A SERIOUS CRIME.—[New York, Jan. 7.] 
Milton Weston, the first natural gas operator, who has 
been sentenced to the Pennsylvania penitentiary, for 
being accessory to the murder of Obediah Haymaker 
years ago, was at his office in this city yesterday. 
Weston said: “I have no intention of going to South 
America. In fact if the choice was narrowed down to 
that, I’d rather go to the penitentiary. If the 
worst comes, I don’t mind the penitentiary, knowing 
that Iam in the right. I just received a telegram 
from the Marshal saying that I must be in Pittsburg 
‘by the end of this week. I shall try to close up my 
business so as to get away to-morrow night. I shall 
get to Pittsburg on time at any rate.” ‘The circum- 
stances of the case,” added Mr. Weston, “‘are these: I 
bought some land of the Pennsylvania Fuel Company. 
They thought they had ‘stuck’ me on it. I made a 
partial payment and was to pay the rest when they 
proved the validity of the title. This they were unable 
to do and withheld payment. Then I developed gas 
wells on the land, that made it worth millions, and im- 
mediately they claimed the property, and tried the old 
coal region trick of breaking my head, kicking me off 
the property and compelling me to fight them in the 
local courts for its recovery. I objected to being 
kicked off, however, and when they came down upon 
me, Foreman Bowser stabbed this man Haymaker in 
the abdomen with a bayonet. Then they had me and 
my twenty-three men arrested for murder. Under 
the old Pennsylvania law that shuts them all off from 
testifying, consequently Bowser got ten years and I 
gotfive. If I could get a new trial and testify in my 
own behalf I would be acquitted. My only hope now 
is a pardon.” : 


MASTER AND SERVANT—LIABILITY OF EMPLOYER 
FOR DECEIVING AND OVERWORKING A CHILD OF 
TENDER YEARS.—In Larson v. Berquist, before the 
Kansas Supreme Court, November 7 (8 Pac. Rep. 407), 
a parent sued to recover damages for the wilful negli- 
gence and misconduct of the defendants toward his 
infant daughter while in their service. The plaintiff 
alleged that the daughter was an inexperienced girl of 
tender years, who was employed by the defendants as 
a house servant to do such work as was suitable to her 
years and strength, and that during her employment 
her menses began, causing her great pain and sickness, 
and that after gaining her confidence the defendants 
took advantage of her weakness, youth and inexpe- 
rience, and in order that she might continue in their 
service, and perform a great and unusual amount of 
labor for them, they negligently, wilfully and wickedly 
advised her that menstruation was a dangerous dis- 
ease, likely to cause insanity and death, and that the 
best and only known remedy therefor was hard and 





unremitting labor, and that by reason of this advice 
and the influence exerted upon her by the defendants, 
she was exposed to danger and hardship, and made to 
do work for them far beyond her strength, and com- 
pelled to perform the labor of two persons, by reason 
of which she became very sick, and was permanently 
crippled and disabled, and that ever since that time her 
father has been not only deprived of her assistance 
and service, but has been compelled to expend for her 
eare and medical attendance a large sum of money. 
The defendants demurred, contending that the girl was 
under no obligation to perform labor beyond her 
strength, and might have declined the service exacted. 
The court said this would be trueif the person in- 
jured had been an adult of ordinary prudence and dis- 
cretion, but in the case of a child of tender years a 
different rule applies. So the demurrer was held bad, 


How TWO PINAFORE’S STOLE A HORSE AND 
WERE ACQUITTED.—Houghton, with all his high gifts, 
had, like most really noble men, a good deal of the 
woman in his nature, not only of the gentle, the mer- 
ciful woman, but also of the woman excelling man by 
her ready initiative, by her swift sagacity transcendent 
of the reasoning process, and now and then by her 
nimble, her clever resort to a charming little bit of 
stage artifice. My laundress had come to me one day 
in floods of tears because her little boy of eleven years 
old, but looking, she said, much younger (being small 
of stature), had wandered off with another little bov 
of about the same age to a common near London, 
where they found an old mare grazing. The urchins 
put a handkerchief in the mouth of the mare to serve 
fora bridle, got both of them on her back, and tri- 
umphantly rode her off, but were committed to New- 
gate for horse-stealing! My laundress (not wanting in 
means) took measures for having her child duly de- 
fended by counsel, but I thought it cruel that the fate 
of the poor little boy should be resting on the chances 
of a solemn trial, and I mentioned the matter to Milnes 
(Lord Houghton). He instantly gave the right coun- 
sel. ‘Tell your laundress to take care that at the trial 
both the little boys—both, mind—shall appear in nice 
clean pinafores.”? The effect, as my laundress de- 
scribed it to me, was like magic. The two little boys 
in their nice “‘pinafores” appeared in the dock and 
smilingl¥ gazed round the court. ‘‘Whatis the mean- 
ing of this?’ said the judge, who had read the depos- 
itions and now saw the “pinafores.” “A case of 
horse-stealing, my lord.” ‘Scuff and nonsense!” said 
the judge with indignation. ‘“Horse-stealing, indeed! 
The boys stole a ride.”” Then the ‘‘pinafores” so saga- 
ciously suggested by Milnes had almost an ovation in 
court, and all who had to do with the prosecution were 
made to suffer by the judge’s indignant comment.— 
Fortnightly Review. 

INSULTS TO FRENCH JUDGES.—Insults to and out- 
rages on magistrates in open court are now of fre- 
quent occurrence, writes a Paris correspondent. It is 
no uncommon thing for a prisoner to pull off a boot or 
sabot and fling it at the head of the judge, who has to 
duck in an undignified manner to save his face from 
the danzgerous missile. A short time ago a magistrate 
was shot as he was presiding over a sitting of a south- 
ern tribunal. Prisoners sometimes appeal merely that 
they may have the gratification of heaping opprobrious 
epithets on the bench. The other day, at the Court of 
Correctional Appeal, an old offender, who had been 
condemned to imprisonment for theft, on hearing that 
the sentence had been confirmed, grossly insulted the 
magistrates. In vain did the president explain to him 
the danger he was incurring; he raised his voice and 
treated the court to language of an even more violent 
character. Finally, on being condemned to three 
year’s imprisonment, he shook his fist at the bench, 
declaring that this sort of thing could not last much 
longer, and that he would take his revenge in the next 
Coramune. 





